EMPLOYMENT TRIBUNAL – BRIAN A LITTLE v MAGELLAN AEROSPACE AND OTHERS
WEEK 01 – 04 APRIL 2008
Tue 01 Apr 08 – start at 11.20 am
BL
WITNESS
AL
CHAIR
Apologise for delay. Train
delayed and also needed to
re-read Mr Dekker’s witness
statement. Since the last
sitting Mr Little has submitted
his supplementary statement
which we have not yet seen. I
understand it runs to 234
pages?
Yes.
When was it submitted?
Last Tue, a week ago. Just
after Easter.
Did Mr Lynch receive it on
Tuesday?
Yes and we have a number of
comments to make
notwithstanding the Tribunal has
not yet read it. We do not want
to allow it…
As I said we have not yet seen
it but we have briefly
discussed it between
ourselves. Given our
experience thus far I don’t
think it necessary to hear
argument as to whether it
should be submitted at this
juncture. It wouldn’t be our
view to adjourn today. If we
are to hear argument we need
to read it.
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BL

WITNESS

AL

CHAIR
I would anticipate 234 pages
would take a day to read.
We’ll have to wait until another
day.

It includes new material outside
of this Tribunal and it’s
absolutely impossible to deal
with it today. It’s not required for
JD’s evidence.
No. I’m addressing both AL &
BL. A submission of this
magnitude causes issue and
there’s no way round other
than march on and confront
these in due course. We will
have to arrange for the Panel,
a meeting day to read the
supplementary statement then
set aside another day to hear
argument. It may be that part
June will occupy us but we’ll
cross that bridge.
We did try to get these
issues struck out.
I know and I understand why
this is submitted but will hold
fire on judgement. Is there
anything else before we start?
BL wants to introduce some new
docs.
Just let me take note of that
last conversation. Are we all
in agreement that the
supplementary statement will
be dealt with later? I’ve noted
your significant objections AL.
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BL

WITNESS

AL

CHAIR
Now, the additional docs, do
we have copies?

All copied for everyone. At
the last Hearing the
Tribunal accepted a series
of things to be produced
voluntarily and by order.
These are some that were
produced by the
Respondent and some I
found on my PC.
Can you ID those docs you
submitted yourself.
I can. (Reads out relevant
page numbers).
Of the docs that you’ve
produced are any matters to
be put to JD?
Yes.
The letter from Mr Gray?
No.
So the only letter relevant to
JD is accounts?
There is also 2931a.
Has he seen it?
He wouldn’t have seen the
one with writing on.
Well you’re certainly entitled to
put these matters to him but in
relation to your written……
So there’s 2 docs for JD? MAC
accounts and Doc 2931a?
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BL

WITNESS

AL

CHAIR
Yes. What’s suggested is
he’s seen the typed version
but it’s not fair to ask him to
comment on the handwriting.
Just as a matter of interest,
without committing yourself Mr
Lynch, as we’re keen to
progress with Mr Dekker, It’s
only likely to be the MAC
accounts, do you want to take
instruction from him or
proceed now?

Thank you. I’ll just ask JD now if
he want’s to take a short time to
read the doc. A short time
would be helpful and to shorten
matters re PD process our view
is if BL wants this in the Bundle
there’s no objection. It’s good of
the Tribunal to point out this one
but we don’t accept they’re all
relevant.
We could spend more time
arguing over relevance so
thank you to you both. How
long do you need with JD?
10 Minutes?
Very well. It’s 11.50 am now,
back at 12 noon.
Resumed at 12.05 pm
Thank you for that time. We’re
now ready to start, Mr Dekker to
be sworn in.
John Bernhard Dekker, 31600
Derry Road East, Ontario, Canada
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BL

WITNESS

AL
Find your supplementary
statement in the Witness bundle.
Are you familiar with it contents
and is it true?

Yes.
Look at the docs in Vol 4, 1143.
Can you ID it for the Tribunal?
It’s notes I took during a telephone
conversation I had with SS on 1
Dec 05. SS was in an agitated
state. We were hoping he’d stay
on as permanent CFO, he phoned
me, he’d just been through a
dressing down taken from BL and
in that meeting, BL & SS had been
in the room, the rest of the people
could hear it. SS was very
frustrated and he expressed these
points here. He was reconsidering
if he wished to join the
organisation on a permanent basis
because of this. The conversation
was, in SS’s view, which I shared,
inappropriate. BL was attempting
to direct SS’s actions. UK set up
with 3 senior members – PU, BL,
SS. They were to behave as a
team and work together. SS didn’t
report to BL.
Who did he report to?
Me.
Are these notes accurate?
Yes, although in bullet points.
1259, 1260 &1272.
1260 is my email to Rich in
response to BL’s email at 1259.
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CHAIR

BL

WITNESS
BL was very critical of SS’s
performance and had repeatedly
insisted that SS was not approved
for the permanent position to the
point that BL insisted I speak to
Mike Jones, Alison Jones and Paul
Precious to get their assessment
of how effective SS was in his role.

AL

In a nutshell what was your view
of that style?
I was not comfortable with it at all.
It’s important that if there’s an
issue of not performing that you
work with that person and take
corrective action if there are
problems. Work with them to
solve the problems. I was not
keen to go behind that person to
find out. Should look for a
resolution not for evidence of
failure.
Still with 1260, what was the
basic source of info or
impression that you were acting
on?
Source, as I go through this, was
discussed with PU, SS & BL to
sort out areas of concern or
conflict. Feedback from PU was
he was satisfied with SS’s
performance. BL & me had a
number of discussions, fairly
specific, concerning SS’s
performance.
We can pick that up at 1272 and
your reply.
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CHAIR

BL

WITNESS
It reiterates my point. We had
strong team members and I
wanted to get everyone on the
same page and get them to work
together.

AL

CHAIR

Para 43 of your w/s to clarify
what you meant. You refer in
para 43 to the email from BL to
you at 1259, you then say I
didn’t respond to the claimant’s
email. What did you have in
mind?
I was fairly agitated too. I didn’t
want to fire off an emotional email
and that’s what gave rise to the
email at 1260. I needed to get
some reference and guidance from
Rich, what was his read of the
situation or were we reading too
much into it. I don’t think it was
appropriate to assess SS in this
way. Rich said he was familiar
with the 360° evaluation where all
parties were involved and all knew
they were involved.
He mentioned he was familiar
with the 360° approach?
Yes.
What was BL’s style?
I didn’t see a desire to build
bridges. He definitely concluded
that SS had to go and he was
back-filling to provide evidence to
support that and that’s what I
found unacceptable. I’m not
saying SS was perfect.
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BL

WITNESS

AL

CHAIR
You knew of his weaknesses?

Yes. If they’re there let’s ID them
and work together to strengthen.
Was this your view particularly in
relation to SS or a general view
of management?
General view of management.
1273 – bonus topic. Concluding
para of email. What you say is
re MAC agreement?
That’s right. Corporate office had
to approve them. There’s an email
here somewhere where I articulate
the process.
1277, chain of emails, late 05
early 06 re bonus. Top email,
SS is saying he’s not aware of
an approved bonus scheme. If
we look at 1279 how do you
characterise that response?
Back at 1273 SS is cautioning,
that’s important as he’s charged
with the account. Accordingly he’s
asking all to confirm what’s
happening to make sure that
nothing in there,
So this email is absolutely
proper?
Absolutely and Claire Pettifer
brings attention to 25k sitting
there. It may be paid once
approved. SS’s response is
thanks to alerting me as I was not
aware. He needs to be sure.
Then, 1279, where BL replies to
SS re lack of awareness.
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BL

WITNESS
I was troubled by that because SS
was responsible for the accounts
so we should not have people at
the sidelines making decisions.
For this response to come through
– don’t worry Shawn, I’ll deal with
it – was completely inappropriate.

AL

CHAIR

Is this typical?
BL had the typical view that his
perception was superior to all the
rest of us. There’s particularly
something somewhere in here
where he’s saying “I’ve got more
knowledge than you’ll ever have”
so this is not unusual. Then, to
attempt to rationalise why he’s not
abiding by the rules,,,it’s not for BL
to decide. It’s a corporate
decision. This goes totally
contrary to the view we’re trying to
build a team.
Just for the Tribunal’s note, re
more knowledge…
Yes, we’re familiar with that!
1330. Why did you write it?
Because of the ongoing debate
arisen re bonus payments in UK.
Seemed to be a general confusion
over which bonus tool we were
talking about. JB discussed the
discretionary and MIC. I felt it
important to lay out how it was
paid and who authorises it. I
reiterated the policy; let’s address
this. There were a number of
people involved in the process.
9

BL

WITNESS

AL
And the next day, go to 1377.

No one came back and said
anything was incorrect.
What point were you trying to
make to BL?
BL and me had discussions and
thought it good as I’d laid out all
the facts. I didn’t want to get into a
debate over whether it was fair or
unfair. It was not for us to decide.
It was up to RN and Murray. I was
not getting into the unfairness
debate.
Explain why you felt it necessary
to set out the protocols. Look at
1371 and top email at 1391.
1371 – UK was in the process of
preparing some complex bids.
Some crossed into other divisions
and these required a lot of
interaction with corporate and all
were involved as the bids were put
together. However, we were not in
a position to authorise that bid. It
needs to be put in the established
format so it can move up the chain
of authority. In these two
instances the process was
somewhat disjointed and not been
documented as they should so we
couldn’t move it up to ME. We
stickhandled it through the process
as we were under pressure to get
the bids but it was not policy to do
it this way. ME had a right to be
cranky if he’s not getting the info.
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CHAIR

BL

WITNESS

AL

CHAIR
Cranky? He was upset in the
way the process was
managed?

Yes.
So it’s not simply about the
end result but how you get
there?
That’s correct. It’s the process
and substance. If you look at
1391.
The first two.
The email from me to BL. I got the
sense he was implying UK had
managed the process so that it
wasn’t fairly represented. I wanted
to clarify that the bids…
Yes, they hadn’t followed the
process.
When BL states we spoke, we did
and I got the view he was brushing
off the process issue as we’d got
bigger things to deal with and I
was spending time on
unnecessary paperwork. That was
my impression.
Go to Mr Archer email. To what
extend did that make you think
MALUK using protocols?
There was a lot of interaction.
That was never in debate but the
proper paperwork and proper signoff process was not followed. BL
was not circulated into the bottom
email. I was not in anyway
suggesting anyone was cooking
the figures.
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BL

WITNESS
It was to stipulate the process.

AL

CHAIR
Yes. The importance of
process is to avoid any
inaccuracies.

Yes, if the bid’s too large re
funding.
In short, to scrutinise the bid?
I like the numbers but if the risk is
too high we won’t allow you to
submit the bid.
In terms of you being satisfied re
correct process that had to be
properly followed, 1397, BL
wrote some days after. To what
extent does it satisfy you?
I saw this debate as further
rationalisation as to why it was ok
to move the process along the
path it’d gone. I never debated
whether Head Office was involved.
It seems to be used to day we got
to the right place after all. We got
there anyway.
Re bonus issue. Look at BL’s
communication, 1389.
Can I make a point re these
emails? This is along the same
vein. They tend to be a bit
preachy.
Whose emails?
Mine. Let’s follow these rules. I’ve
never written these sorts of emails
before, never had to but found
myself having to do so here. I’ve
never written emails such as this
to other business units.
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BL

WITNESS

AL
1389. I’ve got several
comments.

The middle email BL sent back to
me is, in my view, an attempt to
rationalise why he felt he needed
to do this. I thought the 2nd para
was a cheap shot. There’s
recollection re £80k in the previous
situation. That was a bonus paid
to PU when we took on Mayflower.
ME made that commitment he be
reimbursed for a personal
investment he’d taken in
Mayflower and was a cheap shot.
It was nothing to do with a bonus.
At the end of this para, I’m not
sure what the relevance is of his
days worked. It wasn’t up to me.
If he felt he was entitled to some
extra remuneration, which he may
well have been, it wasn’t for me to
decide. I clarified that in my email
response.
Re BL pay personally, what was
your view on that?
BL indicated that he would pay
and it implied that he may very
well have committed to these
people which was outside of the
company.
Reference to MIC re the engrs?
MIC is a programme established at
the beginning of the year. Certain
individuals are entitled to a bonus
dependent on business
performance. Here it was MALUK.
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CHAIR

BL

WITNESS

AL
Vol 5, 1675, 2 substantive
para.

CHAIR

nd

The end of April email, two points.
Rich & Murray were to make this
decision. The rules for bonus
payment are fairly clear. If BL was
now going to look for
consideration outside my views…
So it was still unresolved at the
end of April?
Yes.
1716. Comments?
In this instance the ref to MIC at
the top was not appropriate in
terms of the engrs. There’s no
MIC scheme for engrs. If we’re
going to pay bonus out the
decision was made in mid day to
pay these individuals to put behind
us this debate. This was the basis
for that amount but it’s not to be
confused with MIC.
What was the justification in
the end to pay the engrs? To
effectively end the argument?
Yes it was. There was an end to
the debate, an end to the leverage
of “pay out of own pocket” and it
allowed us to clarify with the engrs
what the deal was. It was fairly
heated. RN was agitated by the
way we had to deal with this. It
was taking up too much valuable
management time.
That was the end of the bonus
discussion?
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BL

WITNESS

AL

CHAIR

Yes.
It’s 1pm. Adjourn for lunch.
Back at 2pm.
Resumed at 2.05pm
Matters raised by BL. First in
the context of the accounts,
2005 accounts. Airbus A380
and Boeing/Ellanef discount
issue. Explain what was the
situation facing Magellan and
Ellanef.
Part of the arrangement with
Boeing, Ellanef had a contractual
obligation to provide a discount. In
2006 a discount was to be applied
to all products shipped in 2006.
Late in 05 there were discussions
with Boeing/Magellan to have
discounts waivered so not going to
have reasonable profit. 100k
dollars projected discount each
month would have applied to 2006.
What was the figure for
supply?
I don’t have it.
1.25m per year?
Yes. Discussions were underway
late 05-06. Discussed with Mike
Rootjers in Boeing. He
investigated and was working to
get a discount given to us. He was
very supportive of our rationale for
that. He understood why.
View of senior managers re
reversal of discount?
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BL

WITNESS
It was discussed regularly at the
Tue staff calls. Typically ME, RN,
JBut – Ellanef in their time slot. It
was discussed fairly regularly
throughout the year.

AL

CHAIR

Both you and BL there?
Typically, yes.
From accounting terms re the
reversal. What is the industry
practice?
Nothing moves quickly. We’d
been through price negotiations in
the past. Fairly early on in the
process you get clear signals
whether amendments or
adjustments are likely to survive ie
get to the desired outcome. It’s
typical to take time in our industry.
You can’t expect to ring up Boeing
and get a positive answer.
You agreed with Boeing, your
going to them saying you were
in difficulties, what’s in it for
them?
Boeing were anxious to have
facilities dedicated to producing
new aircraft. We agreed to
upgrade our facilities at Ellanef.
If Boeing were ruthless they
could you to ransom but they
agreed. If you’re not able to
fulfil that they can shop
around?
Correct.
1st 3 qtrs of 2005 accounts.
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BL

WITNESS

AL

2006.
Yes, sorry, 2006. What was the
view?
The majority concluded that we’d
be successful in getting the
discounts waivered. We’d made
good progress with the plant
upgrade.
Vol 8, 2964, tell the Tribunal
what it is.
Confirmation letter received from
Boeing. In June 07 they confirmed
the discounts waivered and
particularly ID’d the periods to
which the waiver applies. It
specifies 1 Jan 06 – 31 Dec 06.
They confirmed the discount
waiver aborted.
In line with the majority of
Magellan anticipated?
Yes. Not 1.2m largely due to the
quantity of components shipped
out. The rate of delivery was
different to that anticipated.
What is the standard accounting
practice in industries such as
Magellan?
If we anticipated these actions and
we felt confident re the success
then we’d put the amount into the
quarter to which it applied. During
2006 our external auditors didn’t
audit that…but we did consult with
them re certain key elements.
They supported what we were
doing with caveat re sufficient
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CHAIR

BL

WITNESS
assurance the waiver would occur.
Based on assurances given to our
senior people we were confident it
would happen and it ultimately did
occur.

AL

Airbus A340 issue. What did it
concern?
There were a number of A340
aircraft that might be ultimately
manufactured and sold. We were
concerned that a fairly substantial
development cost would be put on
the inventory and we needed to be
sure there was enough activity in
this programme to absorb the
costs. There was some question
re the number of aircraft A340
would produce.
What was the extent of the
Airbus A340 discussions?
It was discussed regularly at the
Tue staff call to be sure cost
reductions were addressed and to
help ensure we were fully able to
absorb capitalised inventory. It
was also discussed with the
customer re titanium. It was also
discussed when BL brought
forward the matter and we
considered the number of units to
be delivered and refurbish over a
given period of time. I felt
comfortable.
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CHAIR

BL

WITNESS
Also Ernst & Young at that time
provided an audit opinion on the
company including the A340
account and inventory and they
couldn’t express an opinion.

AL

Was that unusual?
The Tue conference calls were
designed to ID key issues for
business units. Local
management were to raise matters
even if they were on the horizon.
They’d get put on the agenda and
gone through. It would update on
the prior week and these issues
were covered as well as accounts,
environment, resources etc.
In these discussions did you
understand them to be
governance or whistle-blowing?
Not at all. Everyone was aware
including the chairman. They were
open for discussion at any time.
BL raised them in the quarterly
self-cert occasions.
Vol 4, 1457 but look at 1460
particularly.
This is precisely what I was
referring to. We discussed it; we
were watching it. Rich made
contact with Rolls Royce to get
their view and assessment. It
became part of the basis for
discussion.
2006, vol 5.
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CHAIR

BL

WITNESS
It’s a marker with respect to A340
to discuss and it was. A marker
was out there, we had discussions
and it would continue to be a topic
for discussion as it is today and
that’s the context. It was an
ongoing discussion highlighting the
risk of that programme.

AL

Did anyone look upon them as
governance or whistle-blowing?
No. It was discussed on a weekly
basis in front of everyone. The
audience for that call was such
that everyone knew. It was candid
and encouraged. The last thing
we want is a surprise. It’s exactly
what should happen. Totally
consistent.
1956.
Boeing 7373. It was a letter from
BL to me. 1st para provides some
support for q106 deferral and a
concern that as we go forward we
need to be careful. Very uneasy.
We continued to get assurances
from Boeing people as they came
through.
Last para – recognition of BL’s
responsibilities.
Pricing, two major initiatives under
way. BL was leading the charge
on both of these. We were in the
doldrums re progress. We were
getting good assurances but had
not yet moved to completion.
20

CHAIR

BL

WITNESS
We had no firm understanding how
that could be resolved. At that
time we were all getting impatient
and anxious as it was causing
pressure on cash flow. All eyes
turned to BL as he was
responsible but not singlehandedly.

AL

Was whistle-blowing or
governance complaint or
concern?
No. Again it was open and candid
discussion. Re the Boeing letter,
everyone knew what it was about.
There were also informal
discussions with internal auditors
and they were aware of what was
going on. If you are going to blow
the whistle its got to be heard and
everyone knew.
If a senior employee did have
significant concerns re accounts
or finance issues such as
inappropriate accounts what
steps could he take?
Our management structure is fairly
open. ME, although a man of
great wealth, is totally accessible.
That avenue is wide open. He’s
on the Tue staff calls. It’s just a
matter of raising your voice, at any
time and it would be discussed at
that meeting. They’re all high level
people but all very accessible and
they’ll interact with corporate staff.
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CHAIR

BL

WITNESS
Also, if there was a concern we
have the quarterly self-cert.

AL

CHAIR

Re Doubtful Solvency, at
anytime prior to the termination
of BL, did you understand any
whistle-blowing or governance
concerns?
No. We had numerous discussion
on the accounts and I didn’t see it
as whistle-blowing.
Let’s just set the question.
Prior to BL’s termination did
he mention insolvency? He
was intimating that.
I struggle with that for a number of
reasons.
I understand that but whether
you…if it had been raised
would it be considered
serious?
If it were that serious I’d expect it
to be raised at the Tie staff call.
ME was the first point of contact to
discuss additional funding.
Re ME and “no more money”,
did MAC provide it?
Yes. I believe it was in excess of
500k in Oct/Nov.
There was no refusal?
No. It might have been slow
coming but it got there.
The conduct of BL is essential to
this case. Vol 6, 2240,
manuscript at 2238 &2239.
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BL

WITNESS

AL
It’s an alleged conversation with
you and BL on 14 Sep. Were
you ever shown these before the
litigation?

CHAIR

No.
Para 1 refers to some
discussion re ignoring UK
Directors’ duties. Remember?
No. When I read it it strikes me as
a thought he had but I’ve no
specific recollection of that
comment.
Did you understand the
importance of UK Directors
complying with his duties?
Yes.
Do you think it would have
stuck in your mind?
Yes.
You understand the
importance?
I understand the slight differences
between UK and Canada.
A number of emails we’re all
now familiar with – no politics,
fuck off etc, watch…..yes/no.
You forwarded them all to RN,
why?
I was very disturbed by the
content of these emails. I felt it
was necessary for me to bring this
info to Rich directly. He was
careful not to make a judgement
on hearsay. Bring me the
evidence was his evidence.
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BL

WITNESS
Here it is now Rich. You can’t
ignore it. He’s gone OTT. BL
didn’t report to me. This was
serious enough. Rich needed to
know. It couldn’t go on.

AL

CHAIR

Vol 6, 2282 & 2283. 2282 is the
fuck off email. See it’s timed at
8.34am UK time. 2283, from BL
to you on 15 Sep and he does
refer to governance processes
at 8.42am. What do you draw
from that?
Curious about that email preceding
that. A few minutes after I get this
and it appears to me that it maybe
an acknowledgment that he’s gone
too far and needs to distract from
the preceding emails. That’s my
interpretation.
2175 is one example of such an
entry. Under liquidity heading
RBC – Royal Bank of Canada,
what were relations like with
RBC?
There were four banks (lists them).
We have regular meetings with
these banks that’s our operations
line.
What do you mean?
Bank line borrowing facility. Over
the course of summer we typically
have one on one meetings to get
an update on business; anything
that might be needed.
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BL

WITNESS

AL

CHAIR
Is it your choice to have 4
banks or is it the banks won’t
agree to take on the risks?

They’re not prepared to make that
large a loan. The banks are not
now anxious as ME has
guaranteed the loan personally.
It’s not at risk now. They’re quite
anxious to get the business.
And the position in 2006?
They were competing for your
business?
Yes.
Edge out Sovereign?
I don’t think so. We had a good
relationship with the banks even
before ME gave his personal
guarantee.
You set up a telecom with
JB/SS/MW and yourself on 21
Aug, why?
SS contacted me late in the week
and was troubled by an exchange
he’d had with BL and the mins of
the meeting indicate his concerns.
He rang me and said he’s at the
end of his rope. I’d asked him if he
would speak to Rich re his
problems and he said he would. I
spoke to Rich and he said as it
was an HR issue we needed JB
who was on vacation so we waited
for her to return.
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BL

WITNESS

AL
Re the end of one’s tether, SS
states if nothing is done about
BL he couldn’t stay. Is that
right?

CHAIR

Absolutely right. I was concerned
re the interaction with SS and
Claire Wade and concerned how
BL was behaving. Mike Jones and
Alison Jones were uncomfortable
with it. Rich was not taking any
specific action to address it. I was
trying to support SS, to stay with it
as he was doing a good job but I
wasn’t able to provide support re
the abusive behaviour and I felt
frustrated. Then when I got the
emails….
When did you come to the
decision that if nothing was
done then you’d have to go?
I was thinking about it in August
but effectively it was 15 Sep. I felt
I was not going to be there on
Monday morning if Rich didn’t do
anything.
So in August it was a germ of
a thought but a fixed view on
15 Sep?
That’s a fair way to describe it.
18 Sep, Vol 6 2368 and earlier
email 2369. Did you attend a
meeting with RN and others?
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BL

WITNESS
Yes. On the Fri I went to speak to
Rich. Rich was working from
home so we went into the
Boardroom, JBut, JB and me. We
decided we were going to take
action. I’m not talking about
termination but it needed to be
addressed. Before we were able
to, RN said he’d already sent an
email to BL and we felt relieved
that something had been done.

AL

CHAIR

This was at the meeting on
the Fri?
Yes. Then on Mon we had a
meeting with RN in his office,
me/RN/JBut/JB about how we go
forward given RN’s email on Fri
and that was when JB brought in
MW correspondence. That’s when
I think RN concluded the position
was unsalvageable.
You believe MW
correspondence tipped the
balance?
Yes. We had an issue on our
hands whereby it was an
employment issue with SS or with
BL.
Was there any issue on Mon
18th re whistle-blowing?
Whistle-blowing was never
contemplated. We had a serious
employment issue that BL had
created and we had to address it.
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BL

WITNESS
There was absolutely no
discussion of whistle-blowing
whatsoever.

AL

CHAIR

Why MW?
MW cautioned us that SS had not
come into the office and he’d have
a claim against the company if we
didn’t take some action.
We know that after his
termination BL was removed
from his office of Director, why?
BL no longer had an employment
relationship so he could no longer
represent the interests of the
parent company or stake holders.
It wasn’t appropriate.
It was suggested BL was robbed
of his voice.
He never had any problems raising
his voice.
He took it to the Audit
Committee, PwC.
That’s what I was getting to.
1st quarterly stock exchange,
who advised the Audit
Committee?
When I was drafting the quarterly
report there was a large expense
item for that period. I asked them
for assistance. Peter Jewitt
represents the Audit Committee
and I used him realising the
sensitivity.
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BL

WITNESS

AL
Re the Audit Committee
involvement by BL. Did you
speak to Bill Dimma or influence
him?

CHAIR

Not at all. The purpose was to
alert him to BL’s request.
The short answer is you
didn’t?
Yes.
Claire Pettifer’s w/s, para 38.
She was about to leave
Magellan. What have you got
say about that?
I acknowledge I had a meeting
with her. We spoke about the fact
she was upset about SS being
appointed as the staff were not
consulted. It played back to me
about BL telling me to speak to
staff. I also know she was not
happy about our creditor payment
schedule. She wanted them paid
more quickly.
Would the schedules have been
discussed?
Yes. Critical payments, cash
requirements report is prepared on
a consolidated basis so we
understand the cash movements
over a period of time.
Turn to para 232 of BL’s
submitted w/s. He raised the
matter re the engrs. Do you
understand BL to have
complained about this handling?
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BL

WITNESS
Not at that time. I have no
recollection. There were a number
of issues that didn’t rise to the
surface.

AL

CHAIR

What’s your answer? You do
recollect?
I remember the discussions but
the issue of him complaining didn’t
rise to the surface.
I’m finished. Short break?
Yes. It’s 3.20pm, back at
3.30pm.
Resumed at 3.35pm
You were CFO since Mar
95, Mr Gowan, how did he
relate to your position?
I was not CFO from 95, it was 99.
And you are the main legal
person?
I’m corporate secretary yes.
Para 12 of your w/s, first 4
or 5 lines – why do you
think that the relationship
between us was as
described here?
Is that what you recollect?
Yes.
Want to know why he was
on good terms.
He can’t answer that.
Para 46 – final 5 lines. Why
did you feel unable to have
a conversation with me
since we were at the same
level?
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BL

WITNESS
I did raise a number of issues with
you but the effect was always the
same. Typically the input I
provided was pushed back and
you’d continue to push yours
forward. No progress was made
that was my reason for the
correspondence that I don’t agree
with you.

AL

Is this the only instance you
wish to refer to?
Yes.
Why you couldn’t talk to me
is going to be a thread.
The whole issue was about the
bonus. I tried to lay out the rules
and you came back with
rationalisation, Board rules,
similarly with the bids. There was
no progress. I kept reminding you
of the policy and procedures. It
was a persistent theme whenever
there was any challenge to what
BL was doing.
Have you any more
examples?
I can’t recall. That’s not to say
there aren’t any.
2nd page of para 13 uses
the language sought to flout
or disregard proper legal
processes. What legal
processes were ever in my
jurisdiction?
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CHAIR

BL

WITNESS
My comment here is specifically
the legal process.

AL

I think it’s wrong and I wish
you to strike it out. When
have I ever broken the law?
Fair comment. I withdraw the legal
process issue.
The dossier meeting, were
you and me present?
Yes.
There’s only two dates that
could be.
I can’t recall.
Is it that March is the most
likely date?
I’m not sure but it’s as likely.
We spent time talking
outside the staff meetings
about staff issues?
Yes.
I was sat with a list?
Yes.
7 March I flew in. Not long
after my arrival, you were
working that evening, I
made comments in your
office about my concerns re
cash.
I don’t remember.
I mention a quarter of a
million?
I don’t remember.
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CHAIR

BL
Do you remember leaving
the office? We stopped
talking whilst I left briefly
and then I came back in
with a folder?

WITNESS

AL

CHAIR

I don’t remember.
Did you ever read that
folder or dossier or
document?
I know for a fact I didn’t read it as it
was presented as evidence that
SS was not doing his job and
about whether I approached staff
and the implication was that the
dossier contained information
obtained from those who report to
SS.
The existence of a dossier, its
physical presence in your
office was at a time when the
claimant asked you about
contacting those who report to
SS?
Yes. I took it to assume the
dossier contained that.
But you actually never read
it. It was in fact cash
projections.
You need to put that to him.
We talked about cash, he
told me about money. I left
the meeting and told him I’d
been doing some stuff,
numbers through to July.
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BL
The point was I was leaving
him the cash projections to
look at.

WITNESS

AL

CHAIR

.
The numbers weren’t
mentioned. Do you have any
recollection of what has just
been suggested to you?
No.
Your only recollection is in the
context of evidence against
SS?
Yes. That’s why I wouldn’t pick up
the dossier.

But in fact in Disclosure no
dossier has been produced.
Yes we’ve got that point. Just
for my note, if the claimant is
right in what he’s putting to
you is there any reason why
you wouldn’t want to look at
them?
None whatsoever. There’s no
reason why I’d refuse to look at
cash flow.
If a colleague produces docs
that he’s worked on would you
refuse?
No.
If you considered it
inappropriate would you
refuse?
Yes.
Engr bonus – management
accounts presented from
UK as part of Dec pack.
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BL
Did they include the
provision?

WITNESS

AL

CHAIR

I don’t recollect specifically. I
know we had discussions and the
decision was to reverse the
announcements and we should
have had those figures included.
1482, vol 4. Note from SS
to JD ref audit adjustments
for UK. Turn to 1483,
bonus potential offsets. 90k
and Head Office accounts
packs came through there
was provision for those and
the decision came through
some time to reverse them.
Do you mean remove?
Yes, remove.
1377 – it was a good
discussion etc re
governance. Do you
remember who was there?
Not specifically.
Just me and you in the
office, about 5 or 6pm. You
say mixed scheme, UK
dimension, clear policy.
What it says is MIC programme
but if you think it is something
different then you need to speak to
Rich.
MIC policy?
No.
No written policy for
discretionary bonus?
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BL

WITNESS
My recollection is we did not have
in front of us at the time when we
discussed this.

AL

We both agreed there was
no discretionary bonus
policy per se?
I don’t recollect.
Discretionary in accounting
terms means yes or no, you
have a choice?
I’d go along with that.
Literal English meaning is
choice?
I think choice but think carefully
who makes that choice.
My point is I was not in a
position to make a decision
re the discretionary bonus.
You may have had valid/sound
reasons for your appeal but it was
not helpful to talk to me. You
needed to talk to Rich or Murray.
Are you a Director in the
UK?
Yes.
A member of a team of 5?
Yes.
Not just pass problem up to
RN & ME?
Murray needs to be engaged as
the corporate level needs to
approve for governance. It was
not my place.
Who’s suggesting it was?
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CHAIR

BL

WITNESS
I was not going to be able to make
that decision. I was not going to
engage in that debate. RN was
engaged. I stepped back.

AL

CHAIR

And I said I’ll also supply
part of the doc as I thought
he’d want to talk to you as
part of team work.
I’m not sure how to answer that. I
didn’t pick a side as to pay the
bonus or not. The people to make
the decision had the info. RN & JB
were dealing with it. I was not
getting in at that depth.
You felt the claimant was
acting somewhat
inappropriate in raising this?
What is your exception to it? I
know you were saying you
didn’t believe it was your
decision. The Claimant’s
point is you are also a UK
Director and would have had a
vote?
My perception is it’s paid by
someone at their discretion but not
my discretion. For me to engage
in the debate didn’t seem to be a
productive use of my time. It didn’t
seem appropriate to draw further
corporate resources into this
discussion.
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BL

WITNESS

AL

CHAIR
The claimant was severely
exercised by this. Did you feel
he raised it with you to get you
on side?

I believe so. He presented
analysis to me as to why the engrs
were entitled and prove they
merited the bonus.
So it was not a one off
occasion?
Yes.
Did you say all the time it was
nothing to do with you?
Not initially. The engrs are not to
be viewed as a separate group.
They’re not part of MIC. BL had
gone through a couple of
scenarios to push the engrs
through and I was getting tired. It
was constant pushing and the
threat out there to pay out his own
pocket. I’m not going to spend any
more time chasing this venture.
Emails – comment about
the docs re constant
pushing.
I remember vividly. It was on
coloured paper, green/red print –
adjustments to provide the basis
why the engrs should be paid.
Read the top of 1377. I
never suggested any
relevance. Engrs do meet
the criteria. I remember
discussing engrs environ.
38

BL

WITNESS

AL

CHAIR

I remember.
I was going to discuss with
JB.
It was clearly an HR issue. JB had
done the work evaluating the
engrs’ work. I was not going to
spend anymore time.
Important re UK?
In respect of engrs may well be.
And you as a UK director?
Wouldn’t have had any further
debates on UK MIC other than
keeping JB updated.
So who removed the
amounts?
It would have been as a result of a
discussion with JB/RN.
Three people making the
decision – JD, JB & RN?
NO. He said he did it on the
instructions of JB & RN.
The next thing you
remember is 18 March
which is actually 17 March.
You think ME understood
the engr environment and
contract problems prior to
that Board Meeting?
I can’t answer. I know JB
discussed things with him but can’t
say any further than that.
In terms of Disclosure,
JD/JB the primary people to
determine the docs
disclosed?
Yes but JB primarily.
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BL

WITNESS

AL
I want to make it clear the
Respondents’ legal team was
involved fully.

CHAIR

Advice was given to the
Respondents as to what was
to be disclosed. It’s not right
to question.
Can I explore?
I will have to stop you if you
go too far.
I have a great difficulty
here. If you could help me
I’d be very grateful.
I don’t know where this is
leading. JD, when you knew
you were involved in this
dispute did you make every
document available that was
requested?
Yes.
Under advice?
Yes.
Thank you.
Aug 10 Board Meeting in
Toronto – Ellanef and
Airbus pricing. We had a
meeting the following day
and a staff meeting on 15th.
ME told you no more cash
to the UK. Is that correct?
I can’t remember the day or the
circumstances of delivery but I
remember the message.
We had a meeting in the
Boardroom by ourselves.
I don’t remember.
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BL
One of the subjects we
discussed was you telling
me about ME and no more
cash.

WITNESS

AL

CHAIR

I have no recollection of that
particular meeting.
On 15Aug ME directly told
all 5 UK Directors no more
cash.
I remember it coming up in a staff
meeting.
Does the concept of
doubtful solvency exist in
Canadian case law?
I don’t know.
What do you mean by doubtful
solvency?
Is there a specific situation
re Directors’ responsibility
to creditors? Is this so in
Canada?
The test in Canada primarily
relates to taxes, employment tax,
municipal tax, those tests.
So there’s no responsibility
to consider creditors in any
situation?
That’s not strictly true.
Directors have a fiduciary duty
to the company. Is there any
duty to shareholders directly?
I don’t believe so.
It exists in UK. Do you
know the solvency tests in
UK?
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BL

WITNESS
I’m familiar to the extent where if I
were to permit the company to
take on liability that can’t be
satisfied that’s not satisfactory. I
need to behave in a prudent
manner.

AL

So one of the duties is you
cannot commit to debts if
you can’t fulfil them.
Maybe.
Vol 2, 366. Do you think BL
took his responsibilities as a
UK Director seriously?
I think so.
And as a senior officer of
the Corporation?
I’d say so.
Acquisition of Moores.
Does the concept of
Shadow Director exist in
Canada?
I don’t think so.
Does it in the UK?
I’m not familiar.
Moores, potentially
vulnerable – discussion to
explain getting more info re
UK?
I remember. RN and me
contacted Eversheds and also
received some info re Directors’
responsibilities.
And was BL correct about
his concerns?
Yes.
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CHAIR

BL
Part of his responsibilities
was to ensure his
colleagues, as fellow
Directors, understood?

WITNESS

AL

CHAIR

Yes.
15 Aug voicemail. You rang
back after Magellan staff
meeting.
Do you recollect?
Not the date but if I hear more info
it might bring it back.
BL repeated to you about
ME’s no more cash –
explicitly concerned about
solvency, overdue debts,
significant risk re solvency
tests in UK that….
There’s a lot of matters in
what you’ve just said. The
thrust is he had serious
concerns re solvency; can you
remember BL raising them?
I do remember and BL was
reassured that the statement made
by ME was for emphasis to get UK
to control their cash flow. We’d
got them back on schedule with
Airbus but needed to slow down
the outflow. That the message ME
was delivering, that’s his style. At
no time did I believe that we could
not continue.
Vol 5, 2030 – email at the
bottom. JD – BL following
our telephone conversation.
It’s worth reading.
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BL
It seems more like the
conversation I recall.
Ground-up cash flow;
instruction to SS to do so;
considerable anxiety re
overdrawn which, as you
know, we have no authority
to do.

WITNESS

AL

CHAIR

Letter to SS copied to you and
Phil. Corporate approval etc.
Indicated that the three of you
need to get the cash flow sorted.
It has implications for all UK
Directors. I was in no doubt
you understood.
I was concerned about the
overdraft.
There’s specifically more to
you concern than purely the
overdraft.
I’ve told you my message. We
didn’t want the letter to go out
without all alternatives being
reviewed as we had no overdraft
facility in UK.
So you were concerned about
the repercussions?
Yes, against the Directors for
allowing it to happen.
4.40 pm – Conclude for today.
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Wed 2 April 2008 – 10.30am
BL
Return to vol 5, 2030. In
your concluding evidence
yesterday you said there
was no overdraft facility in
UK and you had concerns
re the implications. Explain.

WITNESS

AL

In the context of Canada we didn’t
arrange the facility. We provided
the ability to operate the account
transactional banking – borrow
funds in UK.
Was this made clear from
2003? We were not in a
position at any time to run
the account without
sufficient liquidity?
I can’t answer fully but everyone
knew we couldn’t borrow. First
preferred method was the
business must generate funds but
as a fall back, if UK had insufficient
funds it could look to Canada.
Specifically this email came
as a result of our 15 min
telephone call the previous
evening. You’re reinforcing
no overdraft to SS, to 3 UK
Directors and to Jim and
Steve Groot.
Correct.
Implications. Discuss
tomorrow. Did that
conversation take place?
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CHAIR

BL

WITNESS
It didn’t with all of them but I did
speak to SS re the risk of being
overdrawn and he confirmed that
sufficient deposits would be made.
That even though we maybe
technically overdrawn the bank
was Ok because they could see
the funds.

AL

CHAIR

We were all told never ever
to be in that position. To
never go below zero.
Once the funds in the bank in
Canada we can spend in UK. In
UK the funds were visible so we
could spend and it wouldn’t
compromise.
Why did you not consider it
important that Directors
understood?
All Directors should have been
clear. They would have needed to
be brought up to speed.
Directors are responsible
for ensuring all Directors
informed?
Information should be passed
around and that’s what this email
says.
Why not send the funds
from Canada?
How does this help with your
PD?
I’m getting to that.
JD’s evidence is that the
money is in to trade.
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BL

WITNESS

AL

CHAIR
What he’s telling us is that
although technically
overdrawn, there may be an
infringement but the bank
agreed the funds so there is
no issue. Why relevant now
re funds from Canada?

We’re obliged as Directors
to look about 60 days
ahead. Can we satisfy
ourselves.
That goes whether that
instruction was taken
seriously.
I took it seriously.
If your reason is there’s no
prospect of funds then put it to
this witness.
Did SS ask you for your
view and what were you
doing?
I can’t remember specifically but I
would have said Murray was
making a point here. RN as a
Director instructed JBut to spend
considerable time in the UK, he’s
not an insignificant resource as
he’s no 2 in the business, to
generate funds. We’d provided
over £4m value to the company. It
was organised by SS, me and RN
that all directors were to ensure
there were sufficient funds to
continue operating.
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BL

WITNESS

AL

CHAIR
It seems to me you’re saying
the Canadian mother
company invested a lot of
time, effort and money
assisting the UK arm. When
ME said those words did the
claimant justifiably believe
them?

It’s not the logical business model.
It’s not reasonable that he’d
authorise resources to let the
company fall away.
Not let it become solvent?
Absolutely not. BL was fully aware
and he sent the document of his
view about funds. We were
looking at BNP solution, and
several alternative solutions in
hand to stop solvency.
If someone says ME is not
bluffing and he’s going to
allow the business to go to the
wall would you believe it?
Absolutely not. He’s an astute
business man..He put additional
funds into the business. It was our
responsibility to see that he did.
He was likely to be unhappy about
putting funds in. He’d not be
pleased. He’d be grumpy.
ME wanted the daughter
company to stand on its own
feed and that was the
preferred way and he didn’t
want to keep propping it up?
48

BL

WITNESS
There were major issues re
pricing. I’m not suggesting BL was
solely responsible but the business
model was not yet fixed so the
company couldn’t trade properly at
that time.

AL

CHAIR

You mentioned £4m in 2005m
what was the total investment
by ME?
Acquisition cost £6m and a further
£4m for the acquisition of Moores
Was there a formal parent
company agreement?
There was a security agreement in
place yes.
Sorry that’s not what I’m
asking. Was there a legal
guarantee for the trading
entity in UK?
Not to the bank I don’t believe so.
In any shape or form?
There was a guarantee in place
with one of the suppliers.
The ground-up cash flow,
was it developed? If so
who did it and where is it?
I didn’t see it formally submitted.
What is it?
It projects cash. It’s prepared on a
weekly basis and submitted to
corporate office. I cannot recall
seeing one.
So your specific instruction
to SS – you didn’t follow it
up to ensure it was carried
out?
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BL

WITNESS

AL

I did not.
Top of that email, circa
500k needed. I’ve just
spent 3hrs doing that cash
flow for the next 60 days?
What’s the question?
When I said we need 500k
for Monday of next week,
what did you do about it?
I would have confirmed with SS.
He was facing challenges. He was
being criticised for not releasing
cheques in time for suppliers or
criticised for allowing the company
to get into debt. I’m not sure how
you manage that. Accelerating
payments creates a crisis
situation. We ultimately managed
our way through.
To what extent was SS
involved in helping?
He managed the release of
cheques and ensured the payroll
was covered.
This is my understanding of
what ME asked us to
achieve. I’d like everyone
to read it very carefully. I’m
laying out clearly the need
to do a short, medium and
long forecast. Was that my
responsibility?
It was the responsibility of all
Directors.
The BNP receivables
discussion started Jan 06?
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CHAIR

BL

WITNESS

AL

CHAIR

I believe so.
And executed in Dec 06?
That’s when it took place.
Doubtful solvency?
No. The process would have
advanced to the point where we
had the BNP document circulated
to ME to ensure he was
comfortable and circulated to the
auditors.
When did the UK Board
Directors become aware?
Did you notice?
UK Directors were all involved.
We may not have had a formal
meeting but all the Directors were
aware.
Legal process – vote for
acceptance?
If all Directors are on-side
throughout by virtue of them
participating, they’re all on-side.
Re the Terms – I’m asking
when the Directors were
consulted on the terms?
Is it your case that you were
unhappy with the process?
I need to make three points
– Business functional role,,
UK Director and ,MAC
Senior Officer. Each role
requires a different
approach.
Did you ever express you
were unhappy with the terms?
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BL
I couldn’t answer that
because I have to answer in
each of the 3 roles. As a
senior officer of MAC I
didn’t know. As a UK
Director I didn’t know. As a
functional Director I was
happy with the process with
the right terms.
2031 – My private email to
JD. I’m quite specifically
concerned about what ME
said – not appropriate for
me to go over your head.
Did you discuss this with
ME at all?

WITNESS

AL

I discussed it with RN but I can’t
remember if I discussed it with ME.
Objective was to ensure we didn’t
create an overdraft situation in the
UK to the extent we needed to
avoid it.
Was there any email or did
you discuss it with me?
I can’t specifically recollect.
Do you remember I was
specifically concerned?
We were all concerned because a
large sum had been advanced to
UK already. The BNP cash was in
sight. ME was not anxious to put
more money into UK.
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CHAIR

BL
Why did you not explain to
ME that it was my view we
needed £500k in the short
term? I’d no history of
blustering about stuff.

WITNESS

AL

CHAIR

So long as Canada keeps the UK
in a position to manage the
process – I’ve a good feel for what
ME’s response would be.
The morning of 19 Sep
when I showed it to ME you
could immediately see the
penny drop. If someone
had gone to ME to explain
this perhaps this would
never have happened.
What would never have
happened?
Insolvency issues.
That may or may not be the
case. They were managed.
What I want to know is why
they didn’t go to ME. If the
crisis was of such a
fundamental nature why did
they not go back to ME?
ME is in constant communication.
He’s well aware of the balances at
all the locations and he expects us
to manage it.
If the position had been that
the money was required would
ME pick that up from the daily
cash sheets?
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BL

WITNESS
If it had been required me or RN
would have picked up the phone.

AL

CHAIR

So why did you not accept
my view of the need?
We’d be able to stay on side as
the bank had sight of the BNF
funds but that would cause a
technical overdraft.
What was BL doing with the
customers to accelerate
cash?
He was working with them to move
funds forward to accelerate
collection.
Also AMS and Apollo?
Certainly but as soon as you pull
forward you create a gap. It’s a
short term fix but then you no
longer have the cash flow to rely
on. It’s a patchwork solution. Not
sustainable. It alleviated the
problem short term but didn’t solve
it long term. We were moving
funds from Canada to subsidise
the business as we began to see
the results.
We’ll deal with that later.
Go to 2013d.
I don’t have one.

Neither do we.

It cam in the pack
yesterday.
If JD’s going to be asked about it
I suggest a short break for him
to look at it.
Have you seen it before?
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BL

WITNESS
It’s a typical cash flow but I haven’t
seen this particular doc.

AL

CHAIR

Would you like a few moments
to look at it?
Yes please.
Break at 11.15 am. Back at
11.25 am.
Go to 2013 – weekly cash
flow generated by UK.
We receive it each week. This doc
is from each of the 12 business
units. It provides a history on cash
that’s been spent and projects the
number of weeks. It gives a view
of the ups and downs. I don’t
recognise this specific one.
Let’s set the scene. 11 Aug.
When it says 11 Aug
Estimates – that’s correct.
Proceedings should read as
Actuals.
I don’t think that’s been
confirmed.
I’m saying the document is
correct, the title isn’t.
Let’s look at 2013c – is that
part of 2013d? The same doc
and date?
Correct.
So is this doc created on 2
June?
No it’s generated on 11
Aug.
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BL

WITNESS

AL

CHAIR
If this doc was generated on
11 Aug 06. all the figures that
pre-date that, would they be
Actuals or Estimates?

I’m a little bit uncertain that this
doc is the one BL thinks it is. I
don’t see the half million so I can’t
confirm this is correct.
Is this one from you or
disclosed by the
Respondents?
Respondents. I know this
document is right as the
closing cash balance is
consistent with what I’d
expect to see. I think the
doc is a template.
Can you answer this query
JD?
Opening balance on 4 Aug…
We need to call a halt.
There’s a difference of
opinion. There appears to be
some doubt on the part of the
Respondent so it needs to be
resolved before you ask any
more questions. SS is sitting
at the back, I assume he can
assist you AL. We’ll move on
but return to this once it has
been resolved.
SS said that JBut said ME
was sabre rattling.
I think it was a v deliberate
comment with intent to reinforce.
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BL

WITNESS
He wasn’t an open cheque book.
Off the cuff and sabre rattling are
fairly loose terms. It was said to
emphasise.

AL

CHAIR

Was BL emotional?
I know he loves his son. He can
get expressive when he needs to
make a point.
Was he grumpy at the
Board meeting?
I would say all Board meetings
since Sep 11.
Left hand right hand
comment – do you
remember?
I do. It was a specific comment
related to the process taking place
at Ellanef. They were selling some
of the business to use funds to
support the Boeing programme.
ME, as I recall, was concerned
that from his vantage point it
appeared that not everyone had
the same view of the next steps.
Airbus pricing was my
primary task What did he
say?
I’m not sure I specifically recollect.
Put it to the witness what your
view is if you have the
memory.
ME said well done but we
need to get on. It was vey
helpful to the payment that
qtr. Do you remember at
all?
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BL

WITNESS
I’m aware of the facts but I don’t
specifically recollect that.

AL

CHAIR

Do you recall ME was
pleased?
I don’t recall.
Pricing was a significant
issue to address; Christmas
05 we needed £2m or
thereabouts. Were you
made aware that JBut
arrived in UK, discussed
with McIntyre in Airbus that
we had to suspend pricing
activities until it was
resolved?
I was not aware.
Was it a conscious decision
by JBut to suspend the
activity?
He never discussed it with me.
Budget increases?
Can’t recall.
BL’s strength of memory for
figures etc is good?
That’s such a vague question
I’m not sure he can answer it.
What do you mean by good?
Memory.
Do you?
Well he recalls the info.
He may give dates and details
but you have no idea whether
they’re right. You are not to
answer any further questions
on that.
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BL
Ground-up cash flow –
critical component to Airbus
pricing?

WITNESS

AL

CHAIR

It was a retroactive payment.
I’m lost. Are you saying it’s
important to include it in the
cash projections?
Yes.
So it’s important to reflect the
price variations?
Yes. It’s important to understand
the cash situation.
You expected a higher level
of price recovery. Did RN
discuss this with you?
He did, yes.
About June, press hard
enough?
I can’t recall.
I refer to 1810a. Do you
recollect that conversation
on 28 June?
Not particularly on that day. I do
know there were a number of
discussions on pricing. I do
remember a meeting in
Bournemouth at some time but I’m
not sure about the time frame.
You said to me get any
money re Ellanef?
I don’t recollect exactly but it would
be consistent with what was
happening.
Manufacturing part of the
business, money gone in?
59

BL

WITNESS
We went into addressing the
inventory needs as well as capital
equipment, as well as additional
labour requirements to bring up
Airbus.

AL

CHAIR

There was £300m trading
losses in Bournemouth
alone; not just capital
expenditure.
The rest of the business was
stressed as a whole because
of the cash difficulties?
Additional funds were put into the
UK to address the behind
schedule of Airbus as well as
capital equipment.
The trading losses were not
capital expenditure as the
business was not
performing. We didn’t have
the capacity to do the work.
I’m not going to debate that.
Were there operational
losses?
Yes. The acquisition of Moores
was not as successful as we’d
hoped.
Didn’t Airbus specifically
insist that JButyniec
personally come to the UK?
I can’t say what they insisted. I do
know they wanted a specific focus
on getting someone from Canada
to address the problem.
Airbus had significant
challenges?
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WITNESS

AL

CHAIR

Correct.
Airbus were trying to defer
payments?
Is that correct?
They wanted us to spend the
money.
And we were not in a
position to do that?
We were not in a position do it.
We had significant challenges.
It had a significant impact
on UK solvency re the
ability to keep going without
help from Canada?
Correct. It could not keep going
without further funds.
So you would have to address
by using BNP or cash from
Canada?
Yes.
You referred yesterday to
SS strengths and
weaknesses. What did you
regard as his weaknesses?
In terms of individuals, I’d
approach them looking for
corrective measures. One of his
was he needed more focus with
working with the business.
What else?
I’m not sure any glaring items
come to mind.
And his strengths?
He was particularly conscious of
policy & procedure and adherence
to them.
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WITNESS
He was involved with the business
unit travelling frequently. I believe
BL criticised him because he didn’t
attend meetings. He is meticulous
with detail. The year end 05/06
audits were particularly time
consuming. It generated external
auditor effort to complete. 06 was
better than 05. 07 has just been
completed and the audit team
remarked how impressed they
were.

AL

Why were the 06 Audit
Reports not filed in time?
I’m trying to recall. We filed the
results Dec 07.
That’s correct. 21 Dec.
Why not 31 Oct?
As part of the fall out of the
extensive investigation by PwC.
Ernst & Young were diligent to a
fault. They were careful to ensure
everything was documented and
they ended up re-doing some of
the work. Everything needed
approval because of the whistleblowing. We’d been in discussion
with Companies House.
What were BL’s concerns re
SS?
BL was not pleased with the way
he felt SS should be preparing the
cash projections. He didn’t have a
good view of cash reporting. That
was one of the primary concerns.
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BL

WITNESS
That was one of the primary areas
of criticism. He alluded to me that
SS was not rated by certain
members of his staff. I didn’t
follow that through. I was quite
content as was PU.

AL

CHAIR

Did BL engage you in
conversation to explain his
concern?
Yes and I spoke at length about
your concern.
What had you done about
it?
Did you agree to any extent
with what BL was telling you?
My frustration was in the prep of
the cash flow. BL needs to use
the best info to generate that doc.
It needs teamwork. My frustration
was it was near impossible to get
BL to work with SS to come to a
consensus. There’s a template
developed by Mayflower which
provided analysis in one fashion.
SS used another. There was
debate as to which was the way.
Visibility of cash coming in is going
to be based on when cash is due.
Going out is based on when it’s
due and how it’s going to be paid.
I do know I encouraged you, PU
and SS to work together.
Was PU coming to you saying
about SS?
No he was quite happy.
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AL

CHAIR
Were the Claimant’s
complaints valid?

No. I listened to him but I
balanced my actions on what
everyone else was saying.
You were his line manager so
it was for you to act?
Correct.
Go to email 1375.
Do you understand that
email?
I’m struggling. I think I understand
the context.
I don’t so BL put it to the
witness.
The budget doesn’t reflect
the changes. High level
500k adjustment.
I don’t understand. You need
to simplify it so we can
understand.
27 Nov I was back from
holiday and was preparing
for the Board meeting on
Wed 30 Nov. RN rang me
re the slides and said he
wants 3 things. Allow
changes re HDH bid; 350
expenditure; Bournemouth
property. ??? spoke to SS
and said we need to change
the budgets row. At the end
of that discussion we both
agreed to make a high level
change.
What do you mean?
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BL
RAN wanted the Board
budgets changed to include
HdeH,A350 etc right now

WITNESS

AL

CHAIR

Were you aware?
I was aware of discussions re HDH
bids but I was not aware at that
level.
So you were not fully aware of
the high level?
I was quite happy that RN was
making the decision.
So you were aware of the
discussion but not the detail?
I knew it was being discussed.
So we’ve established that a
high level adjustment was
made and the details didn’t
tally. Are you giving that as
an explanation in this email?
I’m saying it’s part of the
problem. There’s a sales
deficit in Bournemouth and
we made a high level
adjustment.
None of that reflects adversely
on SS. I thought we were
dealing with your explanation
as to why you were unhappy
with SS.
I’m setting the scene.
It looks like SS was not happy
but it doesn’t reflect adversely
on him. What’s the punch?
Creditors handling. Read
1376. I reply to SS’s note in
1398 in detail.
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WITNESS

AL

CHAIR
We’ve looked in context of
approach. What’s your point?

The critical issue is SS’s
analysis is mistaken. I don’t
mean just in terms of paying
bills. Also need to do the
cash flow. It was
compounded by the cash
issue.
JD was copied in.
The context here is important. We
had a lot of challenges re year end
budget based on Oct results.
Budget meeting in Dec so have to
put a line in the sand. To try and
estimate.
It’s your plan?
Correct. I don’t have the final
numbers as the auditors have not
completed. We complete the
audit, send instructions to the
business units typically mid March
to refresh the closing figures.
So when you send Dec’s
numbers out, when you say
refresh you mean to ensure
they’re accurate or to look at a
new year?
Dec balance sheet audited is
different to that budgeted so
adjustments have to be made.
Have to reset the figures. In Jan
we would have been in limbo.
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WITNESS

AL

CHAIR
When you received the
explanation and further
critique at 1398 what was your
view?

That we’d certainly got the correct
people engaged in the process.
They seemed to have an eye on
the issues so surely they’d solve it.
SS’s comment re variance reflects
comments I made as the results in
the qtr were less than expected.
They were the wrong way
round as 90k from Airbus.
You can’t just leave that
statement hanging. If they’re
defective explain how so.
1398 – They were the
opposite way round
because of what’d been
done with Airbus.
So the £500k is not related?
It’s not related.
Could we ask Mr Dekker?
I understand JD that you said
your position was you’d
anticipated it to be rather
better re £900k of Airbus?
I was not engaged in this level of
detail. The 3 individuals who
participated were circulated this
email.
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BL
The critical piece of analysis
was SS thought he was
going to get back on budget
but that was never going to
happen.

WITNESS

AL

CHAIR

It’s one person’s view against
another. You had 3 answers
from 3 different people. Did
you ever get a joint answer?
I can’t think of hearing a joint
answer. These matters occur at
the other Business Units as well
where we need to align the info
and reset.
I would have expected that
they got together and
produced a joint response
rather than 3 separate
answers. What’s your view?
It was a high maintenance office.
It frustrated me that positions
wouldn’t be reconciled to each
other which resulted in all these
emails. It should be a local team
matter not Head Office.
1254 – Board meeting –
email from SS to PU at the
very bottom. 5 Jan Alison
email above. See, it
doesn’t make sense.
What doesn’t?
I’m not included but it would
suggest……
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AL

CHAIR
Did your council put it to SS
on the basis it showed him to
be incompetent.

I think so.
It concerns me that we are
embarking on this when these
issues have never been put to
SS. Your concern is you’re
concerned about SS and you
put it to JD on a number of
occasions. There’s no point in
putting these emails to JD
when he’s never seen them.
No more questions of this
nature please.
1440a.
Is this the budget issue again?
The closing audit meeting in
May. It doesn’t hang
together. A detailed review
was required. Precisely
what JD expected us to do.
I think what he expected was
for you to sit around a table
and get together and sort it
out. Did you sit down with SS
and ask him his views before
you fired off this email? Do
you understand what I’m
trying to say here? This
seems to me you setting out
your position and copied it to
his line manager.
We discussed it.
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AL

CHAIR
You’ve exhausted this issue.
You raised your concerns.
His view is your claims are not
valid so you can’t take this any
further.

Is it appropriate for me to make a
comment?
I don’t think you need to. In
summary you are saying there
were differences but you
expected them to be resolved.
Maths is maths. They needed
to come to you with a joint
response.
My comment had to do with the
circulation of the email.
Are you suggesting there wa
an ulterior motive?
The reason he sent it to me was
as SS’s line manager and it was
not helpful. It indicates the
fractured relationship.
When I asked you about
expecting the team to work
together?
Would you expect SS to pull
us together?
I would expect the team to come
together. I’m not interested who
prompted it.
Who took the initiative to
get the cash?
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AL

CHAIR
That’s not a fair question.
You’re not satisfied with SS.
It’s not fruitful to speculate as
to who should have taken the
initiative.

Did he make any attempt to
understand the cash flow to
get a meaningful.
That’s a leading question. Did
you get any further
documentation from SS giving
further revisions?
I didn’t see anything.
Mr Groot indicated his
frustration re funding in the
UK during the course of
2006. How poor had the
forecasting been?
I don’t recall specific discussions
as they would have been
continuing discussions. The need
for those funds was to support
capital expenditure and trading
losses partly generated by the
additional activity to get deliveries
back on schedule but no one
would have had sight of those
additional costs even in June.
You couldn’t foresee them?
Couldn’t foresee them.
BL tried to engage with SS?
Tell us how he answer that!
Was he aware?
I can only assume they would.
You can only hope!
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BL
By 24 /25 Feb I concluded
we were struggling so I
went and did it myself. That
was what I tried to discuss
with you on 7 March. I’m
absolutely clear we
discussed this. JD seemed
to regard it as a criticism of
SS.
th

WITNESS

AL

CHAIR

th

I see. This is the conversation
in the office and the
misunderstanding by JD of the
dossier. We dealt; well he
dealt with it. He thought it was
the dossier that’s why he
didn’t look at it.
Vol 5 1847. Email from JD
to Mr Groot. Do you
remember?
Not this one particularly. These
are many. I recognise the format
but not this particular one.
MALUK June forecast.
600k saving in the course of
two weeks. On the
following page Mr Groot is
frustrated that the forecast
is perpetually changing
without resolving it.
I can’t answer what Mr Groot felt.
You might if you ever had
emails from him or discussed
it with him yourself!
If he became personally frustrated
for the constant need for cash.
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It was a constantly
changing forecast without
any real understanding of
what was happening.

WITNESS

AL

CHAIR

The first part I agree with to a
certain extent but the second part
– we made a concerted effort to
get back on track. Steve and I
would feel frustrated but it’s not
like there’s anyone to blame.
That’s the point I’m trying to
make. He didn’t come to you
and say he was fed, what’s
SS playing at.
As a UK Director does BL
have any responsibility to
ensure projections are as
accurate as possible?
It’s been agreed you do. You
all do!
Why was no one picking up
and listening to him re the
figs being way out? In Feb
it was clear to Jim of the
scale and magnitude.
That’s a different issue. This
is about cash flows. We’ve
already had that evidence
from JD. Maths. You needed
to sort it out and you didn’t.
Your point in relation to 1847
is that the cash balance
forecast was different in effect
due to the incompetence of
SS.
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BL
When he met Groot on 7
Aug he was definitely
frustrated?

WITNESS

AL

CHAIR

He can’t answer that. He
does say he never came to JD
with a complaint about SS. If
he was saying it to you he
wasn’t saying it to SS’s line
manager.
Are you aware of the
concept of delegation for
Directors?
That is a matter of law. I’m
not sure it’s a valid question.
We’ll break to discuss this with
my colleagues as to whether
it’s a valid question. It’s 1pm.
Back at 2pm.
Resumed at 2.10pm
I’ve checked with SS and it’s
the right document.
So it is in fact the Actuals
dated 11 Aug. Well BL you’ve
heard that so you can return
to it when it’s appropriate.
I have A3 copies of that
document and I will return
to it tomorrow. About my
question re delegation?
I don’t want you to ask any
questions about a matter of
law.
What about delegation?
You can ask re the differences
in Canada/UK. Did he
understand his obligations?
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WITNESS
I have a responsibility to behave in
the best interest of the company.

AL

CHAIR

Are you aware can you
delegate any of your functions
in Canada?
I don’t believe so.
What about in the UK?
I don’t believe I can there either.
JD’s w/s paras 28/29. It’s a
serious thing between
senior people with regard to
untruthfulness. Did you
speak to me about this?
No.
Why not?
It would be in an accusatory
fashion. I heard what I heard. It
was clearly a statement.
It’s a pretty serious subject.
You assumed you were
correct
I asked you on the call then found
the edits on the document.
Why wouldn’t you say
something was wrong?
It had been a blatant untruth in my
view.
And it was brought to your
attention by Mr Winegarten
forwarding it to you?
Correct.
Did you disclose the email
or any of the MOU for these
proceedings?
We have the electronic doc.
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Did you disclose it?

WITNESS

AL

CHAIR
What the witness is saying is
you told him that Airbus had
not seen it. You need to say
“did you or didn’t you say”.

Do you remember the
precise context?
The key is did you or did you
not say Airbus had not seen
the doc?
May I postpone that for one
min?
No. There’s no reason for you
to do so. We’re dealing with a
critical piece of evidence. If
you don’t challenge him with
what was said.
I am. I did not say those
words. A proper reading of
the email…
It is disputed that those words
were said.
He absolutely did. I’m 100% sure.
Did you read the email?
I got the email, downloaded the
attachment. I didn’t read the
chain.
Did you read the covering
email?
I’m telling you I did not. I did not
read the trail.
OK. 1222 & 1223.
This confirms that we did let BL
know that we have an electronic
version of that document.
When was it disclosed?
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WITNESS

AL

We can do that if necessary.
Is this the email you didn’t
read?
I’m not sure how to answer that! I
opened up the attachment to the
Winegarden email.
So in fact the entire draft
was sent to me, by Airbus,
written entirely by them!!
I see that.
But all this time you’ve
harboured the view that I
lied.
The email was particularly
unfavourable to the company and I
questioned why that was so. I
asked if Airbus had seen the email
and the response was “no but we
talked in principle, discussed it
conceptually”. That was the
response I got. At that point there
was no conclusion I could draw
other than Airbus had not seen it.
When I looked at it, I saw the
tracking and discovered inserts
made by Airbus which flatly
contradicted what I said I raised
this with RN.
Why not with me?
I took the action appropriate at the
time.
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CHAIR
It’s not in the Bundle. If it
becomes apparent there’s an
issue that that doc reveals
what was said then we may
have to produce it.

BL
The Terms are penal, why
would I say it’s been seen
by Airbus?

WITNESS

AL

CHAIR

I can’t answer that question.
I’m in no doubt that I didn’t
say it. You may have
referred to particular Terms
but I never in a million years
would have said that.
No sir, I asked specifically.
Why not read the email?
I took the information given to me
in the meeting.
But you accused me of
being untruthful.
Is the MOU in the Bundle?
No, it’s an electronic
version. Conceptually we
knew but in practical terms,
as agreed with JBut, they’d
create the draft.
Let’s look at the sequence.
First is 1223, Jim Fairbairn of
Airbus to BL. Attaches his
first thoughts. Then 1222 BL
email to ME, cc’d to RN
setting out the history of the
position and you say MOU2 is
again my creation.
Conceptually.
It doesn’t say conceptually.
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BL
(Reads out email) I’m
asking my colleagues what
their thoughts are and
asking for their input. I got
a note back from Mr
Winegarden – very good –
which I’ve not disclosed but
I have on my PC.

WITNESS

AL

CHAIR

JD now that you’ve seen 1222
& 1223 is it still your view that
the claimant misled you or
not?
In the conversation, yes. I see
now that Airbus not only had sight
but they prepared it. The email
trail indicates they created it. The
tone in MOU2, and I put the
question very squarely, has Airbus
seen this, as I was surprised we’d
generated such a doc that was so
unfavourable.
That conversation would be
after Christmas 05?
That’s right.
What I don’t understand is if
people deliberately mislead
there’s a motive. Do you
suggest there’s a motive to
deliberately you when he’d
sent ME the attachment which
shows it was in fact Airbus’
creation?
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WITNESS
Potentially there’s a motive to
deflect criticism. If we’d already
engaged the customer in that
discussion we can’t improve the
position. There may not be an
opportunity to put forward a
stronger position. If they’re the
author they’re already party to
negotiations.

AL

CHAIR

I don’t understand. You said
there’s a potential motive to
deflect from the negative
position?
Man discussed the doc in a
conference call re proposal to
Airbus to go forward. If we put the
doc with certain position forward
they’ll not let us enhance it. If
corporate management is
displeased already and wanted to
enhance the position it would be
awkward as it’s already been seen
by them. There was a fair bit of
criticism of what the doc already
represented.
When you saw it in Jan (or
Jun?) was the argument not
concluded that it was a draft?
That’s correct.
You said in your statement
that BL drafted it. Para 28, 3rd
line (Chairman reads it out).
That was my understanding of
what was happening.
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AL

CHAIR
In that conference call was it
the claimant’s call that he did?

We needed to make sure
everyone was ok with it before it
was being discussed with Airbus.
That was the context.
So when management looked
at it you were not impressed
as it appeared penal. “That’s
how it is”? Your evidence is
irrespective of who drafted it.
BL was saying effectively this
is the best position Magellan
can have. Like it or lump it as
we say here in UK.
Correct.
BL the dispute is about what
you said to JD re who
authorised it but there’s an
additional piece of evidence of
MOU2- that was the best
position.
Never.
Then you need to challenge it.
In all your dealings with
Airbus did MALUK ever
produce a first draft on
terms?
I can’t answer that.
OK. It essentially means
we have to negotiate.
I can’t answer that.
When did Aug pricing
agree? Again drafted by
Airbus.
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I can’t answer. I don’t know. BL
was the major issue. We did it as
a team.

AL

CHAIR

The way forward is that you
need to ask whether or not
that, MOU was sent. If so was
it readily accepted by Airbus
or if you had to negotiate a
better deal.
The doc never got sent. Do
you know why we never
sent it? Because of JBut
suspending the pricing.
That was my understanding yes.
It was stopped by JBut?
Yes because the terms
were never right. I spent
time on my holidays getting
the issue resolved.
I remember.
Was that Jul?
Jul/Aug.
When you raised this with
RN did he not seek to say
this was Airbus’ draft?
It was related more to the primitive
nature of the terms and he shared
my concerns.
Did that in itself not send
any warning signals that BL
had not created this?
I’m going to infer that what
you’re saying is it was never
the best deal.
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AL
I don’t think it’s being properly
put to the witness that BL is
saying JD is wrong.

CHAIR

It’s not been expressly put but
BL ought to. But we know the
answer. You ought to
formerly put it though it’s
difficult to see how that was a
mistake.
I need help here.
BL disputes wholly that he
said it was the best deal and
disputes that he told you
“that’s the way it is”.
I disagree. When he was
challenged in the conference call
re not being in a position to
negotiate – “dust-up”.
So he did say those words
you say he did?
Not quite those perhaps but that
was the context.
Do you regret not reading
the email?
I don’t know if I regret. I’m not
prone to reading history in lengthy
email chains.
But untruthful is a fairly
major accusation.
He’s given his evidence and
that’s his view.
Vol 1, 45.
In view of the discussions I
don’t think it necessary to see
the electronic doc.
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WITNESS

AL
No, it came to JD’s.

CHAIR
Will the electronic doc indicate
who actually created the doc
in its entirety?

As confirmed by JD when
checking the Word
properties. The position is
clear.- it was only Airbus
I think there maybe some
misunderstanding. BL thinks it
vindicates his point. The fact is
JD’s evidence is that BL told him
that Airbus had not seen it.
As is the claimant’s point that
the email indicates quite
clearly that Airbus created the
doc – hence I asked about
motive.
Para 8 – untruthful at times.
That’s a fairly serious
allegation to suggest
someone is untruthful.
That statement is created by
lawyers.
Yes, with instruction and he’s
entitled to ask the question of
this witness. The allegation
that has just been made by JD
would certainly tally.
I just wanted to make it clear re
the letter already having been
withdrawn.
I think we need clarification if
the respondent has withdrawn
that allegation. We don’t want
to be unfair.
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BL
The letter is March, early
April and I want to be sure
to get it on record.

WITNESS

AL

CHAIR

It’s 2.55 pm. We’ll take a
short break to let you find the
document. Back at 3pm.
Resumed at 3.05 pm
I interrupted because I thought
there was something in the
correspondence and
appropriately if we go to Vol 8,
3132, Further & Better
Particulars – para 8 re
untruthfulness. We, our
instructions get back in touch,
3141 re further parties and it
was number one in Cameron
McKenna’s letter. We come
back to it at 3161 and deal with
it at 3161/3162, last para. We
identify the untruthfulness
referred to in the Pleading and
that takes us to 9.10 of vol 1, 46
which is the issue relating to
initials re engineering bonus.
So this particular allegation is
not featured as part of the
Pleading.
It did feature in JD’s statement.
3167, under request that I
recognise and amend it. It
merits an apology for the
record. I’ve never received
an apology.
85

BL

WITNESS

AL

CHAIR
It says to all parties in ET3.

The original pleading is the
claimant. When we get to 3167
it’s got nothing to do with what
JD says in MOU2.
It’s a separate allegation. A
separate matter. The
allegation of untruthfulness
only relates to the bonus
approvals and signature.
My solicitor’s point is……
I think they missed the point.
You’d been untruthful at times
– clearly not right with the
pleaded case. The evidence
before re this issue is only a
credibility point and not crucial
to the PD. We’re entitled to
make a finding and I suspect
the Respondents will expect
us to. In Jun 06 you had
discussions about the MOU.
Who was present?
RN, JBut, Bill Matthews, SS, PU I
believe but I’m not certain, Larry
Winegarden. That’s my
recollection.
The purpose of the point
wasn’t solely with regard to
3rd parties.
We’re now looking at the
wording more carefully.
Returning to 9.10. Para 27.
Whose title was Executive?
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I can’t confirm the dates but BL
was definitely Vice President at
that time.

AL

CHAIR

JBut in his evidence said
that he and BL sat for some
time and he hadn’t seen the
forms?
I wasn’t there for his testimony.
Your view re the squiggle is
that SS rang you and told
you what he thought?
Correct.
Did you ask BL?
No.
I consider you ought to
have done so.
I didn’t see it as my role to
challenge him. I knew JBut was
aware. JBut and BL both reported
to RN so it didn’t seem to make
sense for me to jump into the
affray.
But it’s a fairly significant
issue. It’s effectively fraud.
Ask him why he didn’t deal
with it.
When JB said in her
evidence…
Hold on.
I can’t remember. I need to
check.
I’ve just checked with JB and
that is correct?
That’s correct.
We’ve been through this.
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AL

CHAIR
Were you anyway surprised
this was not dealt with?

I didn’t know what had happened.
The second instance of
alleged serious
untruthfulness, mounting
evidence.
On these 2 occasions, if you’d
been involved re line
management what would you
have done?
Confront for explanations.
And if they were acceptable
explanations, then what?
Consider disciplinary procedures.
But these are serious
issues not just about line
management.
Well it’s about gross
misconduct and you are CFO.
They are CFO matters.
There was a lot going on of
a serious nature. You can’t
remember anything else but
you can remember Airbus.
That’s a comment not a
question.
On both instances I also spoke to
JBut. I’m not sure I should be
wading in.
You refer to governance,
paras 24 & 25. On average
how many bids required full
Board approval?
A half dozen or less.
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How many would be greater
than 5-7m dollars?

WITNESS

AL

CHAIR

A dozen perhaps. At least one per
month.
Half a dozen required Board
approval?
1 Dozen just for ME’s approval.
BL and BM responsible?
Yes.
Were there any other bids
were we didn’t follow
procedure?
I can’t recollect.
The HDH bid was the first
time the corporation had
done a proposal requiring
significant supplier?
It was certainly a complex bid. I
can’t say it was the first one but it
was certainly the most complex
we’d seen.
Did RN say consolidated
supplier?
I don’t recollect but that was the
case.
About May, correct?
Yes about that time.
Was it a classic RFQ id?
If you mean classic in here’s what
we want then no as we had to deal
with sub-contractors so it was fairly
complex.
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In so doing was it very
important that this one
needed a great deal of
attention re margins, cash,
liquidity?

WITNESS

AL

It needed extra attention.
60-70m dollars?
Correct.
BL spent the latter part of
Sep going through it in
some detail with you in what
we needed to do to win it?
There were a number of
discussions. Considerable time
was spent on it, yes.
I said I’d do the target re
pricing margins?
Yes, I recall.
The scrutiny of the bid, we
were all involved including
ME and we were all well
aware of what was needed?
In terms of defining the scope yes.
There was full involvement of the
corporate group.
Do you also recollect RN
said the centre of
excellence etc?
I can’t recall specifically but I do
recall working.
Did BL talk regularly with
RN about how to handle
things?
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CHAIR

BL

WITNESS
I can’t comment directly on what
you discussed with RN but I would
presume you had interaction.

AL

CHAIR

Do you remember RN
talking to you about it?
I recall the discussions but not the
specifics.
27 Nov, lots of effort to get it
prepared. Do you
remember?
I don’t recollect your arrangements
with RN but it sounds appropriate
re the time-lines.
Do you remember me, you,
RN and I think LW sad
down to discuss the
presentation?
Not specifically.
Do you remember the bid
being signed off?
I remember it being presented to
the Board.
Go to the bid doc in vol 4,
1163 which is a
replacement. The doc
originally disclosed was the
wrong doc.
Did this come in yesterday?
Yes there was a problem
with the legibility. Correct
procedure, went through the
signatures. There’s a
Board minute which
approves the bid so in
terms of the process we
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BL
Fully engaged the right
people at the right time in
what you quite rightly said is
a complex bid, right?

WITNESS

AL

CHAIR

Correct.
1184. ME wanted
confirmation personally that
Mr Archer did the doc with
history. So it would suggest
in terms of the HDH bid, it
was very complex and
involved totally the
appropriate people.
Move off that. You’ve laid the
ground work. Why was it
unsatisfactory in terms of
following the process?
The issue comes up in terms of
the doc that needs to be used.
The prescribed format to present
to ME. There’s repercussions.
From where?
ME. This had a sign off sheet on
the front and no question there’s a
lot of work done but it was not in a
consistent form for approval. We
have a standard format that
captures consistent info. It’s more
effective and efficient that was the
point I was making.
This doc, at his level, was
all the info that the Board
would expect and did see.
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WITNESS
They don’t want all that data.
They want a summary. 1391 I was
at no point in time was I implying
anyone had done anything
inappropriate.

AL

CHAIR

Yes we confirmed that
yesterday. It was the process
not the substance.
But we needed a different
way to show the info.
That was not communicated to
me.
But you were at the
meeting! ME did say how
do I relate to that but it was
a good discussion.
I have no recollection of a change
to the form or bid processes. My
email at 1391 (reads it out). ME
was rejecting the format as it was
not compliant with the subscribed
format.
And I put it to you that ME
realised that because of the
complexity of the bid he
realised it couldn’t be put on
the usual form and he
asked us to come up with a
way. It was signed off by
you. I wasn’t happy with
the format but it was
necessary and urgent to get
it ready for submission to
the Board. That’s why we
all signed on the same day.
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WITNESS

AL

CHAIR
The date of the alleged
conversation re the agreed
modification?

Sep. I was in Canada.
Is there any email in here
where you take issue with JD
re the format?
Yes there is. 1391.
No. I want to know, you had
been informed re the incorrect
process, is there anything in
here about it being agreed you
were not following the usual
format due to the complexity?
No one raised any issue
until this on 1 Feb.
There’s nothing back from
you?
No.
Might I refer you to 1397, from
JBut as a follow-up to the meeting.
It’s an email from BL to JBut.
Is there any mention?
2nd para (reads it out)
there’s nothing specific on
bidding.
Inner rear spare – it’s
described as amongst the
most complex.
I remember there was
considerable time spent due to the
complexity.
A complex piece of
engineering?
Yes.
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BL
We had to source the
titanium in Russia??

WITNESS

AL

CHAIR

Yes.
Machinery was at least 2030m dollar investment so it
was a major bid and we
clearly couldn’t do it all
ourselves?
Correct.
In terms of BL’s
involvement, a formal
request came out early Dec
05?
I can’t recite the days.
Is this a formal bid in the way
the other one wasn’t?
Yes. The bid was received
10 Dec 05.
.

The point to make? The same
doc format? What was your
reason for not submitting it in
the same format?

I don’t know.
Can you suggest to him why it
wasn’t?
26 Jan we had to formally
lodge the bid. RN, Archer &
BL discussed the whether
to do this or not and
eventually made the
decision and we submitted
it with very clear caveats
and made clear it was
subject to Board approval.
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WITNESS

AL

CHAIR
In summary, it was a tight
timescale and the action taken
was necessary to meet it. RN
took the decision, subject to a
number of caveats, without
seeking the normal approval.
What have you got to say?

That may well be so. I wasn’t
aware RN was involved in those
discussions but when I issued
1391 it went to RN and BL. As the
person responsible for policy and
procedure even if the Chairman of
the Board was included I’d have to
draw attention to it.
Did RN ever say anything to
you?
No. 1397, the bit that got chopped
off is not important. JBut supports.
If the docs aren’t there how do we
support the fact that we have
authority to submit the bid?
Disclosure of the Airbus
letter, not disclosed.
Don’t go through the minutia.
Were you aware of the
caveats?
Yes.
Then you don’t need to go any
further.
Can I clarify, does the witness
accept RN agreed to the
improper format?
I was not aware.
It needs to be but to RN.
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WITNESS
The email was copied to RN and
he didn’t come back with an
explanation.

AL

CHAIR

Refer to doc of 5 Feb. BL’s
response to Jim re
advanced warning. 1397,
1st para (reads it out).
Airbus wanted to keep us in
the competition.
This is not going to take us
any further. It should have
been put to RN. This witness
cannot answer that.
The bid collapsed in March
is that correct?
It did.
It’s 4pm. Just take stock.
We’re not going to deal with
the video linkage tomorrow it
appears. You’ll probably
need until 3.45 pm tomorrow.
I suggest you finish with JD
tomorrow and leave Fri for the
Tribunal.
I don’t want to hold BL to that
and would be grateful for time
on Fri to cross examine but I
echo we must finish JD this
tranche. Also BD is on holiday
in Florida and he’s familiar with
the video conference in Toronto.
We also have BL’s w/s to
contend with. Are you in a
position to deal with it?

.
It’s not appropriate for it to
contain new matters.
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WITNESS

AL
If it’s convenient for the Tribunal
submissions on that issue will be
done in writing or perhaps a
relatively short Hearing. The
Tribunal might find the time to
read the Submission.

CHAIR

We won’t deal with the w/s
Thu or Fri. Let’s see how far
we get with this.
Half a day or day would see off
submissions re admissibility of
the w/s.
It’s 4.15pm we’ll call a halt for
today.
Thursday 3 April 2008: Start at 10.30am
Vol 4, 1143 you recall you
were taking to this doc by
AL. Was this written at the
time?
As I was listening, participating,
correct.
Why was it only disclosed in
Aug 2007?
I cannot remember when
Setting SS priorities. What
specifically was BL asking
about? Why was it not
written down?
I wrote what was prompted at the
time. I didn’t minute the
conversation with all the elements
that’s why.
Would it not have been
reasonable to do so?
You’ve just heard his
evidence. Only the key points.
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BL

WITNESS
I didn’t expect it to be a doc I’d be
cross examined on.

AL

CHAIR
He doesn’t remember the
detail of a conversation that
took place in Dec 05.

Follow-up conversation with
BL?
Part of the bigger discussion
taking place at the time did allude
or did refer to you. That’s all part
of the discussion re conflict BL/SS.
Do you remember any
specific task SS said to you
that BL had said was critical
or crucial and “I’ve got to do
it”?
My recollection is SS was troubled
by your demand, that’s
appropriate. One of the tools you
were using, I think it was the 100
day plan, you’d been using it. It
wasn’t a Magellan tool but you
were insisting he prepare that.
There was ref to the fact you
wanted to review it with him. The
tone of that was you wanted to
align his tasks with what you
wanted.
Did Victoria and Richard
use it?
It was not a Magellan tool. If other
staff use it I’m happy to let them. I
can’t micro-manage.
But they used it?

99

BL

WITNESS

AL

CHAIR
Does it matter? I have the
impression you didn’t have a
particular regard of SS’
capabilities which you passed
on to JD.

My case is in business
terms things had to be
done. It was never a
personality thing.
It’s not suggested it was
personal but you did have
capability issues that you
indicated to JD and SS was
complaining. I’m not sure
there’s any dispute.
In 12 months I only asked
him for one thing and it was
on that date.
It should be put to SS. You
can’t expect JD to know the
minutia. Although he’s SS’
line manager he’s not going to
know everything. All JD can
say is what’s in here.
I was simply explaining…..

.
You’re not suggesting this is a
fabricated doc?

No.
So you accept they’re
contemporaneous notes. SS
should have been the target
for these allegations. JD
cannot help.
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BL
Ok we’ll explore this
through 1157. This
particularly doc, one of the
things I asked to do.
Recollect?

WITNESS

AL

CHAIR

I don’t recognise the trail of emails
and don’t recognise the SPA doc.
It’s a Sale & Purchase
Agreement.
.I can’t recall the specifics without
further detail.
You are aware the slides
changed for the Board
meeting at the request of
RN?
I believe I said I was aware RN
was taking charge and I was
happy enough.
Changes?
I have no specific knowledge.
Not changing the budgets.
Remember?
I recorded points.
We are not going to get
anywhere. In fairness to him
it’s very difficult for him to
remember a conversation
from 1 Dec 05.
No one raised this issue
with me.
That’s a fair point. Did JD
make specific reference?
No.
He’d already had the offer
of a full time position in Nov.
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BL

WITNESS
SS wasn’t sure if he wanted to
accept and that was clearly
because of the strain of the
relationship between SS/BL which
was escalating at that point.

AL

CHAIR

In your supplementary
statement at para 2, RN in
his evidence said “recent
past, Mayflower, made
good debts, confirm
creditors paid”. None of the
debts were paid isn’t that
correct?
I do know BL and PU handled
areas of payment. We had initial
discussions immediately after the
acquisition. Had discussion with
PU/BL and there was a list
presented to us of all those to be
paid money. We went through the
list to determine who should be
paid and who to negotiate different
terms with. £750k needed. BL
went off to negotiate. Those are
my recollections.
Apollo, AMS, difficult
conversations.
I very much doubt anything re
Mayflower is going to play any
part. They’re such peripheral
issues they have no
importance and are irrelevant.
There was resentment
because Apollo Metals was
being paid in full.
Woah!
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BL
JD and to some extent RN
were resentful, I believe.

WITNESS

AL

CHAIR

The reality is JD had some
hostility to BL because he
made full payment to Apollo?
I had none. The payments re
ransom creditors, I understand the
amount needed was to ensure we
had parts.
£600k was Apollo.
What is the evidential basis
that he was hostile from the
outset?
There are 2 or 3 docs which
could be construed as we
were doing something
special then and continued
to do so.
I don’t recollect in your w/s
you mentioning any hostility.
Are there docs to help us in
this issue? Where are they?
Vol 3, 883.
Not emails from JD.
These are follow-on. I’m
looking for the specific one
from me. 844, my part back
to JD and 880.
.

How does this demonstrate
hostility?

To/customer/supplier etc.
It’s not hostile. He wants to
know what the position is.
This is no basis. What’s the
relevance of Apollo?
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BL
I’m trying to do a contract
variation with Apollo. I
believe that email shows
this. There was a general
consensus that I was doing
dodgy dealings.

WITNESS

AL

CHAIR

I’m at a loss as to how this
demonstrates hostility. What
it is is evidence of
dissatisfaction with the
guarantee which I accept.
One of the reasons the
Bombardier business was
lost was because of a
serious personal
relationship issue. Who told
you that was the case?
RN.
Did you ever speak directly
with any of the Bombardier
folks?
I believe I spoke to someone in
accounts payable in Montreal
some time to deal with finance but
she was not in a position to
discuss relationships.
So your conclusion was
based on RN?
It’s not a conclusion.
It’s Mr Neill’s and we haven’t
heard from him.
Mr Brundle of Bombardier
specifically wrote to me re
the problems that I related
to you and RN.
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BL
I don’t know if you saw the
email but I certainly related
it to you. See 756a.

WITNESS

AL

CHAIR

I see the lengthy doc.
This witness can’t comment.
But it was specifically what I
was….
Stop! This witness was told
by Mr Neill that the
relationship with Bombardier
was fractured by you. He
can’t say whether that’s right
or not. Any suggestion it is
right is of peripheral
importance. I’m not even sure
if we need to find on it.
It is allegation 3.
It’s put in because it was
related to him by RN. He
can’t help. As a result his
evidence has significantly less
weight for obvious reasons.
PU was presented with a
cheque for £80k in 2003?
I’ve no factual info but have seen
docs referring to it.
If that is relevant was it put to
PU?
It wasn’t because I didn’t
think it appropriate to raise
it. He raised it re the cheap
shot comment.

.

No, no, he raised it as a debt.
It would be in the public
domain and people would
ask questions.
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WITNESS

AL

Can you confirm that BL
was not paid a bonus or
compensation for him
working the extra time?
RN was managing his employment
so I’m not aware.
21 Aug 06 telephone
conversation – go to 20542060. Did JAB provide you
with a copy of these notes?
No.
Do you believe it represents
a summary of the
discussion?
I believe it captures the key items
yes.
50 min meeting?
I don’t recall the time.
The dossier is one item.
Was this because SS raised
it with you?
I do recall that I had a discussion
with SS abut speaking to his direct
reports. I don’t remember the
specifics.
Was the dossier discussed
beyond this indication at the
meeting?
I don’t recall extensive
discussions.
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CHAIR
The cheap shot was a
comparison between the £80k
to engrs’ bonus and £80k to
him. It’s not suggested the
payment was underhand.

BL
You remember I came into
the office and we discussed
a number of matters

WITNESS

AL

CHAIR

My view is that I wouldn’t have
been building a case against BL to
create that conflict situation. I tried
to resolve the position that’s why I
engaged RN.
I’ve just reviewed my notes on
what SS had to say and he
said that Claire Wade told him
about the dossier.
That would have been
tremendous evidence to
support your claims. Why
did you not keep it?
It’s a double-edged sword, if
we accept you had a dossier,
to suggest he ought to have
done something about it.
Your case is JD was hostile
towards you. If we accept the
evidence re the dossier it
would be consistent with his
hostility to take it to RN so it’s
inconsistent.
I’m not suggesting he was
hostile towards me. It was
business related.
But I thought you did.

107

BL
Hostile is the wrong word.
He was saying things that I
was doing business
wrongly. I had a
relationship with the
suppliers and he thought I
was up to no good.
In these notes there’s no
reference to impeding SS
doing his job. Was this
discussed during the
meeting?

WITNESS

AL

CHAIR

The meeting was in response to
SS’ concerns relating to his
discussion with CW and Dave
Whitfield. The meeting was held
essentially for SS to run the
agenda. It was his request for the
meeting. I have no recollection of
him raising that subject. He had
very specific concerns and that
was the agenda. These were
personnel matters, look at the
attendees.
Vol 6, 2000. Did RN show
you this letter?
No I’ve not seen it. My recollection
is it was not seen until after the
events of Sep 18. I can’t say
whether JB has seen but I have no
recollection.
Can you produce any
information re impeding
SS?
What are you referring to?
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2 para, half way down.
What evidence did you
produce for RN to support
this?

WITNESS

AL

CHAIR

nd

I think RN is relating to a number
of points and I would have,
because I had a conversation with
SS. JD was on vacation so the
matter was delayed until Monday.
My specific question was
what doc evidence did you
raise to support this?
I was not aware of the contents of
this letter. He did not approach
me to discuss it so I cannot speak
about why he put what he put. I
spoke with him on the Fri and I’d
raised it in this post because I saw
the relationship between SS/BL on
a collision course with a struggle to
try to repair it if I could.
You’re not the author of the
doc but you can recollect and
know what info you imparted
to RN on 19th?

There doesn’t appear to be
any discussion on costs in
the meeting?

Much along the same lines as JB.
I had been providing RN with info
on the post. His response was
show me the evidence.
.

I have no recollection if we talked
about those matters at the
meeting.
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BL
What was BL doing to
inhibit SS?

WITNESS

AL

CHAIR

To the extent there were
discussions with SS’ subordinates
about people leaving due to being
discontented. If there was concern
that SS was not performing, those
remaining become unsettled.
You’re asking what the motive
could be?
Did you see any evidence
of me impeding him?
I don’t know that I’m close enough
to answer. SS raised it.
Meeting in the Board room
on 11 Aug?
I don’t recall specifically. We met
frequently when you were in
Canada.
It was a big thrust of ours to
review the business?
Correct.
Vol 4, 1432.
Relevance?
It’s to do with the business
review with the senior
management team.
Why do we need to look at it?
This was critical. It shows
I’m not impeding SS.
It’s difficult for this witness to
talk about something
emanating from RN. He’s
already agreed that the video
conference took place.
110

BL

WITNESS

AL

CHAIR
Attending? (pen ran out)

That wasn’t an issue. I didn’t want
to accelerate the situation.
Would you agree BL had a
valid contribution to MaC?
Absolutely.
Was the cost report fine in
2005 do you recollect?
I recall the need to align the cost
report. There was frustration
under Victoria’s tenure as CFO
and we worked towards that but
the reports were not satisfactory.
She was over her surgery and
came back to the office. SS was
kept on to give the final push. He
was making progress.
Gross margin – at what
point did the monthly packs
be of a satisfactory
standard?
I can’t put my finger on it.
Still struggling in 06?
I’d suggest there were stragglers
throughout the organization. Each
business unit has some
deficiencies and UK probably still
does.
There were concerns about the
fact that BL was acting in an
inappropriate way with SS.
We’ve acknowledged that.
11.30am. Short break and
back at 11.45am.
Resumed at 11.45am
Vol 6, 2200/2201.
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BL
2201 para 2 (reads out).
Was this a reference to the
dossier?

WITNESS

AL

CHAIR

I can’t say. I believe RN himself
indicated he was aware but I can’t
answer.
When BL was going to
arrive in Toronto had you
discussed what you were
going to do? He comes in,
he reads this. How were
you intending to deal with
it?
I was not aware of the contents or
the presentation. I was involved in
the process directly. RN/JB were
dealing with it.
Did you know there was a
letter?
I was aware that on 21 Aug he’d
sent a draft of a letter he proposed
to give to BL re these matters.
You were not asked to
provide support to this?
Correct.
I put it to you re the dossier
that you had no reason to
believe that it existed. If
you really wanted that to Mr
Dekker why did you not
use it?
He can’t answer that unless
he’s lying. You put it to him
there was no such dossier.
Are you putting it to him it’s a
deliberate lie?
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WITNESS

AL

CHAIR
Do you accept his
assumption?

I believe it to be a lie.
I think you put it to him
yesterday. What have you got
to say?
It’s absolutely incorrect. I fully
believed, based on the
conversation leading up to that,
that he was assembling a file on
SS and the manner he presented
that file to me on that day I had an
honest belief therefore I did not
open it.
Are you aware that JB/MW
were asked to find out if
there was a dossier?
I believe a search was made
looking for that file. I understand it
was never found.
In the last 5 years Magellan
corporation has lost money
every year is that correct?
Correct.
No dividends were paid to
shareholders?
Not to common shareholders.
$6 a share 5 years ago?
They have declined steadily.
The position is the debt has
substantially increased
significantly?
Agreed.
From May 05 ME stepped
in to provide a guarantee?
Correct.
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Prior to the publication of
the 2006 accounts a further
$20m guarantee was
required by ME to ensure
future solvency prior to
publication of the accounts?

WITNESS

AL

CHAIR

He fully secured the banking
debtedness.
$20m required to B & P to
maintain liquidity?
It was not triggered by a need for
the accounts to be published.
What did ME do?
He increased our loan facility.
It needed to be done before
they were published.
At the end of the day the
Corporation was not
profitable.
$40m write-off?
It was £35m but certainly
significant.
Do you recall receivables
and debtors were sold to B
& P?
Correct. We had a facility with B &
P for approx $7m.
In 2004 was a profit
reported in the statutory
accounts?
I don’t remember specific numbers
but Ernst & Young signed them off.
Necessary to sign off?
The amounts were adjusted to
negative good will. E & Y did not
recall the statements.
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Made an error.

WITNESS

AL

CHAIR
That’s not a luxury we can
afford. We don’t need to know
this financial info. We need to
hear the PD. Focus on that
now.

JD witness statement, para
79 re solvency. You saw in
my ET1 that half my PD is
re doubtful solvency in UK.
Mid Aug-Nov we were of
doubtful solvency. Why did
you believe that I dropped
this allegation?
Based on 2 refs. 1. The fact that
at no point in time was doubtful
solvency raised in the quarterly
sub certs where any concerns are
reported. Nothing came to light
there or in the weekly call,
Internally there were no
communications even though a
number of avenues are open,
especially as they are such
pressing matters. 2. When I saw
some of the docs in these bundles
there’s ref to BL preparing for a
meeting with E & Y, 2741 or 2714.
Dec 06?
Yes. In those mins he wants on
the record that there was not…
It’s 2712, vol 4.
The wording’s got blocked out and
that’s relevant.
How unfortunate is that!
I have a cleaner copy here.
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Can I just go….

WITNESS

AL

CHAIR
No he’s giving his evidence.

(Hands clean copy to Chair)
These are the mins of the
meeting. Are they yours?
No. They’re created by E &
Y. I made changes. I need
to explain the context and
ask some questions to the
witness.
You can’t as he wasn’t there
but what about the changes?
Your position in this is what?
BL’s specific definition of doubtful
solvency is not clear to me. If we
were insolvent, sorry the
terminology, we would be
wrongfully trading. If you conclude
that we couldn’t have been
wrongfully trading at that time.
That was my assessment.
First comment re quarterly
certificate. Is it the last that
BL did before 9 Aug?
I believe it was dated either 8th or
9th, I can’t remember.
Qtr 2 numbers?
Correct.
At what stage did ME say
no more cash?
I can’t say specifically.
Was it after 10 Aug?
The witness can’t remember.
Wouldn’t be saying on the
cert there’d never be any
need?
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WITNESS
There had been continued
discussions about the amount of
funding going to UK whilst that
specific instruction may or may not
have been said at that time but
there was awareness of the
amounts going to UK.

AL

CHAIR

There was no reason for
concern re doubtful
solvency at that point in
time?
You had absolutely no
concerns about solvency until
ME comments no more cash?
That was your first time for
concern?
Yes.
Your concerns occurred after
that comment from ME at the
conference call?
Yes. Can we now deal with
the staff meetings? 15 Aug
we all heard no more cash
so I was there as you were?
22nd Aug I was only on the call part
time.
Do you recollect?
I was either on vacation but I can’t
recollect that meeting specifically.
Easily a 5 or 6 hour meeting takes
place every week.
5 Sep, I’m not sure if you
were on holiday or not.
I can’t recall specifically.
BL was not on the call as he
was on holiday.
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WITNESS

AL

CHAIR
He can’t remember. There
are mins which confirm what
you say is actually on.

15 Aug about 1hr. 2 Aug 40
mins for UK. Not on 5 Sep.
29 Aug not at all. 12 Sep
full 4hr call and we do have
the staff meeting mins. So
in terms of the staff calls,
opportunity to discuss
solvency, 15 Aug I left a
message with you and you
rang me back.
Are you suggesting you raised
it with him that day?
Yes.
JD after the conference call
when the issue was not
raised, BL rang you and
raised it later.
We spoke regularly so that may
very well be so. I’m not going to
challenge it.
.

The key point is did he raise
solvency?

I don’t recall those words
specifically.
Is there any reason you can
think of why he didn’t raise
them in the conference call?
He should have done but I can’t
say without looking at the mins.
BL has ME’s phone number and
he’s accessible. He’d take my call
as he’d do anyone’s.
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How would he have felt if I
went to him?

WITNESS

AL

CHAIR

That’s of the question. You
asked if solvency.
Vol 5, 2030/2031. This
conference call we had
gave rise to the email re
implications etc, ground-up
cash flow.
We’ve been through this. The
explanation needs to be
discussed fully. You
challenged him yesterday.
Schedule of legal facts to
set out.
At the first CMD in Mar 07 the
Tribunal ordered to agree a list
of facts. One of the points was
the parties did try to agree but
we simply couldn’t. We wanted
to be released from that
obligation as it was impossible.
If I take you to the language
emanating from the
Respondents 15 Aug (reads
out). I was adding more
precision and the
fundamental issue is I said
about significant.
Stop. There was at one time
admissions that on 15 Aug
there had been disclosed or
comments made by you re
solvency?
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WITNESS

AL
BL referred to the first draft we
made but it was clear we could
not agree with his precise
wording. That was one of the
reasons…

CHAIR

But this is YOUR document!
It’s changed.
No it hasn’t.
It most certainly has!
Certain matters change during
the course. It’s right and
proper for you to say at one
point they agree but if that
position alters it’s right that we
know that too. If it changes it
can affect credibility. You are
entitled to ask. We need to
see various docs then it’s for
the Respondents to explain
why their position has
changed. Are the docs in the
Bundle?
I think they’re at R11-R13.
I’m not happy with having a
partial picture. It’s a valid
point Mr Lynch and we need
to see why the position has
changed. There would need
to be an explanation. It
maybe this witness can’t
answer and it’s up to you what
you do with it. It’s only fair
and proper that we have the
full picture.
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BL

WITNESS

AL
Those drafts were only brought
to your attention to highlight the
difficulties we encountered. We
worked exhaustively to provide
what was requested.

.

CHAIR

I can understand why it was
difficult.
The various draft attempts were
by lawyers of course, with
instruction but as the issue
progressed it became more
articulated by us as we were
trying to be held to precise
wording that we wouldn’t agree
to. Yes there were general
conversations re cash but no
agreement of specifics so we
came to an impasse.
The claimant has in his
possession a doc which
emanates from you as a draft
proposal re words for 15 Aug.
If that you are proposing it’s
on instruction, which would
have come from the witness it
is entirely appropriate to put it
to this witness as he at one
time must have said it. My 2nd
point it may be that on further
scrutiny it was appreciated
that it was inaccurate and the
Respondents sought to resile
from that.
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BL

WITNESS

AL

CHAIR
As a lay person the claimant
has a need to put it to the
witness as it came from you
and proudly announce that it
shows he changed his
evidence. If you can produce
docs to show it was not the
final position you can produce
them in cross examination or
now. I don’t think we need to
see the whole doc. I can’t
recollect what your case is as
to what you had to say about
15 Aug re PD that you were
not content any such
disclosure was made at all.
Let’s just see. What are the
numbers of the PDs of 15
Aug?

1, 2 and 3.
R7, 1st column, the answer is
no. The claimant’s point is
you came to that position late.
.

That’s not right. Look at the
process it will appear from the
doc. Yes there were general
discussions re cash but nothing
specific.
ET1, p18. 3 PDs set out. BL
those are the disclosures you
alleged. You have to explore
with JD if they were made and
as part of that process you are
entitled to put forward docs
you have in your possession.
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BL

WITNESS

AL

You rung me back, all that
conversation is cash only.
I can confirm the discussion was
on the cash situation in UK. It was
not specifically related to the no
cash re ME.
The only reason BL rang
you was he heard “no more
cash”!
The evening before when we
spoke, I’m looking at 2030 when I
spoke to SS, it shows what I took
from that call. 1st was we were at
risk of an overdraft. 2nd was cash
flow needed to ensure that the
overdraft didn’t occur.
I told you we were of
doubtful solvency. Did I not
say that?
I don’t recollect you citing it at that
specific period of time. I do recall
payments were needed.
It was imperative you
understood my judgment.
Without a further sum of
money we’d be in doubtful
solvency.
I don’t recall the words doubtful
solvency. The discussion was the
type of management conversation
re cash.
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CHAIR
But the Respondent’s position
is that those PDs were not
made. It is for the
Respondent to address any
matters in re-examination.

BL
I specifically said we’d be
unable to pay suppliers
without further funds from
the parent company in
Canada.

WITNESS

AL

CHAIR

I don’t specifically recall that. I do
remember each other business
unit managing with their suppliers.
Do UK Directors have quite
different duties and
responsibilities to those in
North America?
That’s my understanding.
Directors have obligations to
suppliers.
I specifically said we’d be in
breach of our Directors’
fiduciary duties.
I don’t recall that.
I put it to you that I did say
all that and that’s why you
wrote this.
I was concerned so I wrote this. I
didn’t want the letter to go to the
bank without authority.
So you deny I ever said any
of that.
I do recall re funds to the
company.
Another £500k for next Mon
and even sent a private
email.
.

Re more funds. What was
said?
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BL

WITNESS
Additional funds? We heard ME’s
comment. From my perspective
the comment was for emphasis to
control spending in UK. I didn’t
believe there’d be no funds. I
would have conveyed that to him
to reassure him. It just didn’t make
sense.

AL

CHAIR

Why did you not action the
£0.5m that BL calculated?
It was not sent immediately as
although things were tight my view
was we could manage without
sending funds through
immediately.
You rang at 10.36pm that
evening. I was still in the
Bristol office. Do you
remember?
No.
I spent 3hrs going through
the cash?
It’s not unreasonable to state but I
don’t remember.
Risks in that process?
I have no specific recollection by
receipt.
I’m not on about receipt. I
mean Airbus.
I have no specific recollection of
that.
You see JD, it seems you
can only remember the
impact of the overdraft.
That’s unfair.
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BL

WITNESS

AL

CHAIR
Your recollection is much
detailed. It’s not fair to
suggest he has an impartial
memory. Let the witness see
Draft One of the PD.

(Passed doc to JD).
Can we see that?
I gave you the option. If you
can get them by 2pm. It’s
important that you provide not
just the first and last as that
gives only a partial picture.
It’s important the witness has
the full picture because I
suspect you will be asking him
if you don’t agree now, why
accept the first draft. There
may be an explanation.
Wording from the first and
last there’s nothing to help.
That may well be. We need to
see further drafts if they’re in
existence.
Some 15 PDs are crucial to
JD.
I see. Adjourn at 1.15 back at
2.15.
Resumed at 2.30 pm
We’ve gone back to the firm’s
office. I do believe that 3
principle formulations have been
unable to detect anything of
material difference to those we
already have. (Passes to Chair).
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BL

WITNESS

AL

CHAIR
Has JD had the opportunity to
look at the original factual
issues?

He’s just been given them now.
We need to look at para 6.
This indicates that we did
discuss the significance of
the cash, correct?
My recollection of the call prior to
it…BL had essentially stepped
back from involving himself in cash
flow matters. He essentially threw
up his hands; leave it to PU/SS to
figure out. I believe in the course
of this discussion he said he’d
stood on the line long enough and
needed to get involved. I was
delighted because he’s one of the
key people. We spoke about the
path forward hence my 2nd para re
“same page”. I look at BL’s
response to me the same day and
that’s how I read that email. He’s
got sight of Jan 08 – the meeting
was not a brisk meeting it was a
discussion. BL gave me all the
confidence in the world how this
could be done. We spoke about
SS’ frustration with him and that’s
my clear recollection of that call.
We asked you before lunch
and you couldn’t remember.
Key PD since Jun last year
yet you recall now over
lunch.
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BL

WITNESS
The reason is to put it in context.
Never did I have in my mind that 3
or 4 crisp statements were made.
It was always a management type
of discussion. The purpose of
providing more detail is to put it in
context.

AL

CHAIR

Can’t pay suppliers? Just
spent 3.5hrs working on it?
I’d just explained we
couldn’t do without the half
million cash injection?
We spoke about the half million in
the context that you needed it. I
do not remember your specific
words. The email from you is
consistent with that. You did not
say John you’ve missed the point.
2030/2031 is the email your
referring to (Reads it out).
You and I pick it up with SS.
Go and make sure ME is on
line with us here.
That was in context and if needs
be we’d have gone to ME. We did
not go and did make it through.
We didn’t pay any creditors
that week and the payroll
put is in overdraft.
The bank had sight.
Look at the draft on 29 March.
1st 3 matters, it appears from
this that there’s some
uncertainty as to the
Respondent’s agreement.
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BL

WITNESS

AL

CHAIR
There’s no agreement in
specific words because of
“words to that effect”. What 3
statements excluding specifics
the claimant is saying we’ve
got debts, overdue, need
Canada to pay. If they don’t
pay it’s going to be difficult for
the 4 Directors. That’s
generally the thrust. Isn’t that
what you’re agreeing to and
ultimately agreed in the final
draft? Look at it. 15 Jun 06.
Same stance re those
matters? It looks like the
Respondents say it was about
the debts. BL sis saying you
need funds from Canada and
there’ll be repercussions if you
don’t honour them.

Very much so. That was the spirit
of the conversation.
In effect the claimant is saying
there are cash pressures, the
company needs funds and
there’ll be problems for the
Directors if not paid. Is that a
fair summary?
They were his views.
The drafts submitted by the
Respondents never, on the
face of it, accepted specific
words but that thrust is as
you’ve just summarised.
Go through the 3.
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BL

WITNESS

AL

CHAIR
The debts needed to be paid.
In the claimant’s opinion funds
were needed and there’d be
problems for the Directors if
they were not paid.

That was his view.
BL that had to be the position
of the Respondents bearing in
mind what’s in the drafts. It
remains your case that you
used significant words; 3
weeks overdue, breach of
fiduciary duties?
Yes.
That’s for us to judge. Are
you going to challenge further
JD’s recollection?
I did specifically say about
not being able to pay
suppliers and we needed
more money; that’s why we
got that email and that he
grasped this situation
because he actually asked
me questions.
My immediate concern was the
repercussions for directors.
I explained the 60 day look
forward?
I don’t remember the 60 days but I
do remember that BL was now
back on board and that I was
pleased. He had a view re
opportunities to manage the
process.
130

BL
Did BL talk about the risks
in the phone call?

WITNESS

AL

CHAIR

I remember there was some
discussion re retroactive pricing
adjustments that required some
effort on BL’s part to accelerate.
I’m not sure you can take that
any further.
BL got involved then what
did he do during the
following weeks prior to
being fired?
There were regular updates on
how he was succeeding in pulling
the payments forward and
enabling MALUK to be in a better
position.
Who was providing the
updates?
You to me for sure.
BL was actually on holiday
and didn’t speak to you until
after 22 Aug.
I was conscious of the emails. My
apologies if I don’t remember if it
was conversations with him but I
was aware of the success.
BL was also anxious to
discharge some debts?
Yes.
He was anxious about
fiduciary duties?
When do you say he acquired
knowledge of your anxiety?
Sorry, did SS give you
updates?
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BL

WITNESS
He would have done as well as BL
was instructing SS not to pay any
debts…”banging on the doors”.

AL

CHAIR

I’m not familiar with those
terms. Did SS have a
policy?
I don’t know if SS had a specific
policy.
Did SS say to you BL is
pressing him to pay some
suppliers that were overdue
to address our track record?
That’s specific. Did he say
those words?
I don’t recall.
Did he say BL was pressing
him at any time?
I knew there was a focus to pay
the suppliers. I can’t say whether
it came from BL or not.
You were trying to get monies
in and at the other end you
were trying to manage paying
debts?
That’s right. We had a limited
number of resources and have to
continue paying debts.
Bank balance on 15 Sep in
UK. Do you remember its
state?
This is not a memory test?
Was it in a good position or
not?
I can’t recall specifically.
If the balance was £2.4m
how would you regard it?
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BL

WITNESS
As positive. I’d be very pleased
because it would reflect the UK
management team were doing
their job, moving away from a high
risk position. As BL mentioned we
had the B & P programme well
advanced. Now we had a road
map to move forward and relaxed
concern.

AL

CHAIR

It was still an ongoing
situation where we were still
at risk?
It was ongoing but no more
significant.
We’re not going to look just to
confirm the £2.4m?

Vol 6, 229.
I’m going to work through.
£1m free cash. I use the
word free in the sense it can
be used to discharge other
creditors.
It’s Mayflower format. Magellan
format took this info and presented
it in theirs. I didn’t work down to
this local level. I would have no
basis for knowing if these trade
creditors are correctly slotted. If
the payment moved around I
wouldn’t know. I can do the math
on the schedule but don’t typically
refer to it.
Uncleared cheques
accounting is different to
Canada. This recognizes
that.
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BL

WITNESS

AL

CHAIR
What’s the point you are trying
to make?

£1.3m overdue to creditors.
Were you suggesting they
were all paid off?
NO. Some. I was pressing
for £400k - £500k. Were
you aware of that?
I don’t recollect so I can’t speak
specifically. If local management
concluded that amount need to go
out, I didn’t try to micro-manage.
So you would have
expected it to be between
SS/PU/BL?
That’s not the case.
I would assume that SS/PU/BL
would take a view where we are
today and see how to best
disperse the overdue creditors. I
can’t be managing that on a day to
day basis.
It’s not your call?
It’s not my call.
And the telephone
conversation on 14
September 2006?
We talked about payments, we
may well have talked about the
£400k - £500k but I have no
specific recollection. If there are
sufficient funds there’s 3 senior
members to decide how to
disperse the cash.
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BL
2253, SS email. Neither
you or he has spoken
before 15 Sep about this.

WITNESS

AL

CHAIR

I guess my concern is I don’t know
what’s said on page 2 or 3
because of the trail.
Show the witness the full trail.
The full trail starts at 2280 –
2278.
Start at 2280 (reads trail).
This is the debate I specifically
refer to and SS notes it ”further
revision of receipts”. So we’re
being cautious and SS is
managing the process. The worst
thing to do is release too much.
The policy in the 3rd para, which I
think is prudent, gives the
circumstances. I would view that
as prudent. The opposite would
be to pay everyone and that was
not an option.
You had no intention to start
to address meeting debts
as they fell due. This is an
important fiduciary duty for
directors.
Even if Airbus provided nothing we
would have got through to the
following week and I told you that
in my call.
Can you answer specifically if
the Airbus payment came
through that day before the
conversation?
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BL

WITNESS
I wasn’t tracking it. They were
doing a good job.

AL

CHAIR

But SS is saying at 2278 he
was not doing anything
different.
As we move through this period
we did so more cautiously.
Payment of debts as they
fall due is in the contract
terms. We had £1.3m. We
had not started working into
paying these in accordance
with our fiduciary duties.
The point here is SS did not
heel he had the authority to
make these decisions
without your’s or PU’s
instructions.
I’m not sure that’s the case.
He was not prepared to
release a large sum of money
at your behest. If you wanted
to change the policy you
needed to speak to JD.
I spoke specifically with PU
on 2 occasions and
specifically went through
what and why I was asking
in order to get us through
the period of doubtful
solvency.
We know your views but it
was not agreed by SS. Just
because you assert something
it doesn’t make it right.
It was from a legal position.
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BL

WITNESS

AL

CHAIR
I hear that but that is a
separate matter. JD doesn’t
micro-manage. He doesn’t
accept the rights or wrongs.

When I look through the trail, one
immediately sent by SS doesn’t
include me but makes ref to a
discussion we had and that you
were a threat to SS.
It was specifically saying we
are not fulfilling our
obligations as Directors –
consequences will follow.
You’re asking the witness to
comment on an email that
wasn’t forwarded to him. SS
was the recipient and we
know what he thought! It is
capable of interpretation as a
threat. Whether this is the
case we will have to decide.
That was one of the 3 JD
forwarded to RN and also
the ref to SS email.
Your point re 2378?
We’d spoken the previous
evening because SS was
not moving things forward.
I rang PU re SS.
Did you phone SS?
I’m not sure. All this was
going on whilst I’m away on
holiday.
I’m going to have to look at
that. 2278 we see the trail.
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BL
Call on 14 Sep. Rang
about 7.39. It lasted for 29
mins. I specifically
mentioned creditors coming
down on us. Do you
remember?

WITNESS

AL

CHAIR

It just confirms the
conversation of 14 Sep?
Yes. Overdue creditors.
Look at p21/p22. It’s one of
the alleged PDs made to you.
Two of these are specifically
dealt with in JD’s witness
statement.
You recall we specifically
talked about trade creditors’
position?
Not specifically no but we did talk
about trade creditors.
Do you remember me
saying specifically but not
the figure?
No.
Go to your witness
statement para 32. That
should include number 6?
I believe several changes have
been made to it and it way well be
6.
So 6 should appear in p32
as well?
Yes.
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BL

WITNESS

AL

CHAIR
In schedule R7, BL’s PD 6, is
it admitted the alleged
communication to the
Respondent should be yes?

Yes. It’s accepted. You
just indicated that it’s
possible but you’re not sure
you remember discussing
an amount in terms of the
backlog of payables being
cleared up but further
details you can’t recall.
Well I can recall. My
telecom notes clearly say
that at points 1 and 2 don’t
they?
Look at the specifics Mr
Dekker. In PD 7 it’s
suggested you were informed
of the full amount overdue and
£400k was significant
according to the terms that
debts should be discharged by
Feb 06? Do you accept what
is set out as PD7?
My recollection is not as specific.
The point I’m trying to
establish is that earlier you
said £400k then you said he
wanted to release money.
You don’t remember the terms
in p32. You do remember
money was being sought with
the object of clearing the
payables.
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BL
Remember £400k - £500K?
I specifically …..

WITNESS

AL

CHAIR

.
Sorry to cut across you. Your
specific PD is 32 point 2 and
needs to be put to the witness.
Nothing else.

I’m trying to say what the
conversation was.
But that is the key. If you say
it was something else then
that’s not the PD.
I’m trying to help JD recall
how we were working
through the process. I
specifically remember I said
as per the PD.
My recollection is closer to the
recollection that BL started to
provide. It was a discussion.
That is absolutely not
correct because I started
with the policy. We had to
have a position of good faith
working through doubtful
solvency.
It was not in that context.
You are not correct.
It was in the context of progress.
I’m going to record this in
summary fashion. Effectively
you didn’t mention policy. He
accepts there was a
discussion about releasing
money. Next PD. 37.3.
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WITNESS

AL

CHAIR
You told JD it was of
paramount importance re
fiduciary duties to pay the
oldest debts. You’ve put your
case and we know the
answer. Do you want to put it
again?

No .
Re the PD Mr Dekker, you see
what’s said is you were told
“paramount importance” etc.
I don’t recall those terms. We
spoke about the/an amount.
There is a distinction between
don’t recall or it didn’t happen.
Are you saying it wasn’t said?
In terms of I don’t remember what
was said.
So it could have been said?
I don’t remember it being said.
You’ve used the term I don’t
recollect frequently. Is it you
don’t remember and it all
could have been said?
I don’t remember those exact
words. I wasn’t looking for
someone papering with terms like
PD. I view these as management
discussions so I did not look for
these subtleties. It was not
flashed out.
I hear what you say but the
claimant’s clear recollection is
that he used them.
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BL

WITNESS

AL

CHAIR
Your evidence is you can’t
remember if he used them or
not. You took it as a
management conversation but
he may have used those
words?

Not all of them. We talked about a
number of things; the emphasis
was stronger than I recall from the
discussions. If it was that
emphatic I’m confident it would
have signalled to me it was
something more than a
management discussion. We
were working our way through the
matter.
So the emphasis in the
Pleading appears to be much
stronger and if those words
were used it would have
signalled out to you?
Absolutely.
In so far as your evidence in
that you don’t recollect, is it
the case if words such as
paramount importance,
significant amount, to would
have changed the flavour of
the discussion?
That’s a fair statement.
9th Disclosure. I refer to the
policy of legal notices and I
actually said abandon the
policy we’ve got to start to
fix what we’re doing.
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BL

WITNESS

AL
You don’t need to read it out.

CHAIR

BL’s conversation made no
reference to policy. It was a
management discussion. He
didn’t like what was being said
Did he say abandon SS’
policy? Stop it?
He did but not in that way.
As far as you recollect he did
say effectively change the way
things are being done and
release funds quicker?
I don’t dispute that at all but not as
set out here.
I was very specific because
I explicitly said we have to
be seen to take action and
pay due debts. I repeat this
was important because of
the overdue.
It has been clearly put to you it
was said in the context of
Directors’ duties.
As I said, it was in the context of a
management discussion.
So we come back to your
earlier evidence. It was not in
this context, it was not
mentioned.
10th PD. I discussed my
concerns re SS’ judgement.
What is suggested by you to
JD & PU is you had serious
concerns re SS carrying out
his duties with skill and
competence.
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WITNESS

AL
And not acting in a manner
consistent with fiduciary duties.

CHAIR

He did raise concerns re SS’
competence on 14th but the
context was not as shown here.
On fiduciary duties the
conversation was about the
payment policy. We all had
a responsibility. SS was not
adequately communicating
with us.
It’s very vague.
That’s the breadth of the
comments made at that
discussion.
I specifically said.........
We talked about the policy and
your displeasure with it and with
SS applying it.
We needed to change it. I
explicitly remember.
Can you remember words to
the effect of following
company policy and SS not
familiar with or not complying?
I don’t remember.
We were not out the
woods?
It would have been consistent with
my earlier evidence that it was a
forward looking discussion.
Was BL quite anxious? Do
you remember his
demeanour?
I’m trying to recall. It was…..I can’t
recall.
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BL

WITNESS

AL

CHAIR
It’s 3.5pm Short break, back
at 3.55 pm.

Resumed at 4.00 pm
12/13 BL are PD in emails.
Can I just ask re the
telephone conversation on
14 Sep?
Yes.
I put it to you that you do
actually remember and that
you are lying.
I’m not used to being called a liar.
I am not lying. I’m very offended
by it.
For the record I don’t call
people a liar lightly or very
often. 2278. Supplier
policy, long list etc. Got to
intervene, it’s being going
on over 12 months.
Yesterday you suggested I
used this to try to cover up
my action. It was my
frustration at this not being
followed up as SS decided
he was continuing with the
policy. He thought he had
your endorsement!
What was in your mind in the
sending of the email?
It endorsed the whole thing
said the previous evening.
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BL

WITNESS

AL

I don’t know where the other
emails are. Those address what
was said during the run-up.
2282/2283.
This came shortly after the top of
2282. My view was did he go too
far in his address and he’s trying to
rationalise what was said.
He’s telling you how
anxious he is. Did you tell
RN about this 29 min
conversation when you had
the meeting on Fri
afternoon?
No because got to boiling point
with the email. The item most
prominent was the exchange of
emails not the conversation the
previous evening.
Is it that irrelevant?
I do not accept there a direct
connection. We had to deal with
the immediate issue which was the
email to SS.
Because it detracted
attention from what BL
raised with you the previous
night.
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CHAIR
I think the question is JD that
2278 is confirmation of the
strident nature of what is
being alleged and not as a
result of a management
discussion.

BL
Didn’t you think there was
any connection with the
previous evening?

WITNESS

AL

CHAIR

This email at 2282 is what sparked
the activity and concern and that’s
what we were dealing with.
Not the 29 min
conversation?
No.
You had all weekend to
deal with it. Why did you
not?
The relationship was totally
fractured. I was trying to deal and
determine how to work forward.
You’ve given evidence that
SS/RN/BL were working
together.
I fail to see how the fuck off email
represents pulling together.
Question re credibility?
Steps taken were taken
importantly. Care was taken to
ensure there were no gaps. As it
was there was a gap and funds
came from Canada.
Just so we’re clear £530k
came mid Oct. Had it come
in late Aug we would have
been able to get through
without having the payroll
over drawn.
That’s not a fair question. It’s
clearly a different view
between you JD and PU.
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BL
Conversation on 17, 18 &
21 Aug. Did SS during that
period say that effectively
we’d be running an
overdraft and unable to
meet the payroll?

WITNESS

AL

CHAIR

I was aware that cash would be
tight yes but it did not confirm the
fact that we’d be running an
overdraft.
2062. This is not email that
you have seen but I suspect
you had a conversation with
Mr Groot. SS was using the
doc at 2062a in support of
his commentary, £172k he’s
referring to, if we pay no
creditors etc. we won’t
have the money to pay the
overdraft or pay creditors to
PU & BL. Did he make you
aware during telephone
conversations on 17/18 Aug
or the tele conference on 21
Aug?
I don’t recall. It was specifically to
things he was concerned about.
But this is specific.
The witness has given his
evidence. Had the emphasis
been there he thinks he would
have remember.
It was a non-permissible
overdraft.
IS this your point about
HSBC?
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BL
Yes but we were
overdrawn.

WITNESS

AL

CHAIR

HSBC knew the position and
didn’t object.
Where a bank accepts that
funds are present but not
cleared it is not an overdraft.
We got the point. Look at PD
12, para 39. We know what
his evidence is and your belief
as you’ve already challenged
him on that so we don’t need
to revisit it.
Agreed.
Are you highlighting a number
of emails sent on 17th?
Yes. This is the email to
SS, the first two lines. Was
the info or documentation
provided to you by SS?
I think you’ve jumped. That’s
PD 13.
Sorry, I wanted to ask a
question. You didn’t see
this email, 2338. Did he
suggest that BL was doing
things that were not in the
business interest of the
company? Was any
evidence provided to RN?
This doesn’t relate to PD 13.
The conduit would have
been SS-JD-RN.
I see. Did 3rd parties convey
from SS?
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BL

WITNESS
I don’t know that I did. I can’t
recollect.

AL

CHAIR

When you saw my
response you didn’t know
what I was talking about?
I don’t know what email.
2290. RN’s response to BL.
What info was provided by
yourself or SS to support BL
was making dodgy deals?
No. His evidence is he got it
from an email that SS sent to
you not from JD. We’ve been
through this. The only
evidence we do have is SS
email to you which led to “fuck
off”.
There was nothing else to
support what was said?
Yes.
We’re very close to the end of
the PDs. 3 are left. It’s
4.30pm we’ll close for today.
Back at 10.00am tomorrow.
Friday 4 April 2008 - start at 10.05 am
I’d like to talk about the
docs in context. Can I refer
the Tribunal to Vol 8,
3277a-1.
This is more of the new docs. I
haven’t got them – no, I have
got them.
I created a list in Jan and
called it Section A at 3277
A2.
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BL
We listed a series of docs
that we required. I have to
go through a circuitous
route.

WITNESS

AL

CHAIR

These are docs recently
disclosed. We made it clear no
order had been made or sought.
It ended up with 3 being
disclosable. We’ve given all the
docs we said we would. No
order has been sought or made.
Chairman you said it was
an oversight. I’m not
making an Application I just
want to ask a question.
Just ask questions of the
witness that you feel are
relevant and which you need
to challenge. We don’t want
to get embroiled in another
discussion about the docs.
Can I just explain what the
docs are?
I’d rather you put the
questions and if you need to
explain them then do so.
JD’s witness statement para
33. I’d specifically like you
recognise the 3rd line,
alleged PD 7, 8 & 15. You
do not recall speaking to the
claimant. Is that evidence
your evidence? PD 15?
Look at the Disclosure.
It’s vol 1, 76.
Para 47.2.
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WITNESS

AL

CHAIR
We need to go back to look at
the context and that’s at para
46.

I stand by that. I have no
recollection. We spoke about it at
earlier points in time but I can’t
recall specifically Aug 06.
R1, Schedule of Legal
Facts, first draft. Turn to
that PD – concern re the
status of the MALUK
accounts. That was the
position in March The latest
doc on that subject, R13,
this would then suggest that
the claimant did make the
statement. So JD is that
your evidence in October?
R13 is the claimant’s re-draft.
Yes but it is your comment at
the bottom. It is your client’s
case as at that schedule that
it’s not disputed. The parties
agree the statement but not
the specific words. JD’s
evidence is he remembers but
not specifically Aug 2006.
It had been discussed on a
number of occasions. I didn’t see
merit in ploughing this ground one
more time. The auditors confirmed
there was no problem.
Do you have any
recollection of 11 Aug at
all?
Not at all.
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BL

WITNESS

AL

CHAIR
This particular subject?

I distinctly recall. To me
that means you distinctly
recall.
Yes, you do but distinctly
recall the conversation?
That’s the same position I just
expressed.
The claimant’s case is you
couldn’t remember but in your
supplementary witness
statement you do. He wants
to know why you remember
then but not now.
We spoke a number of times but
I’m not sure if specifically about
this matter or in Aug. Mr Precious
was not happy, BL was not happy.
The auditors had gone through it
and I would not necessarily take
records. The auditors had been
through in March and I didn’t make
a particular note.
Put it to him. It might jog his
memory.
You recall me referring to
the email sent earlier that
the numbers were not right
and we were including stuff
that was wrong. The
calculation was incorrect. I
explained why I had that
view?
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WITNESS
I don’t have any specific
recollection. The issue was
behind us, signed-off. I wasn’t
addressing it any longer.

AL

CHAIR

The point I was making was
the statutory accounts were
incorrect for the UK. There
was an error in the
calculations.
I don’t recall specifically that
conversation.
From the evidence position it
is likely you distinctly recall.
We have to decide if JD did or
did not recall. He certainly
recalls it at some time. I don’t
think you can take it any
further.
Can I try one other mind
jogger?
You can.
The docs I signed-off/SS
signed-off were not the
correct calculations. That’s
what I meant about the
Board meeting slides. Does
that help?
I recall some discussion but can’t
pinpoint when. Paul Precious was
in charge of posting the UK
accounts for engineering. Was
digging in heels in booking so
delayed so it was not booked by
PP. The next account we had in
place booked.
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BL
Incorrect booking I said did
you recollect? I was
bringing it to your attention?

WITNESS

AL

CHAIR

But we had booked it in in MAC. It
was included in the year end 05
figures.
I don’t think that jogged his
memory.
The number went into the
final public accounts £134k
for 2005?
I cannot recall £134k but certainly
based on that.
We have to decide whether
you made that PD. Can we
move to the next one?
I want to explore the
assertion in PwC re correct
figures. JD’s witness
statement paras 80, 81 &
82. Repeats at the end of
82, however I
observe……correct figure. I
can find nowhere in the
PwC report where it says
that.
P639/640.
If you’re going to quote….
I’m trying to assist the witness
and the Tribunal. I’m not
quoting.
P619 para e is what led me to
believe or led me to make that
statement (reads it out).
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BL
That doesn’t use the term
correct figure.

WITNESS

AL

CHAIR

So you want to put it to him
about the correct term?
I accept that. It doesn’t say correct
figure.
But neither does your
statement but from that para
you concluded it was correct.
How?
The dispute was any engineering
overhead was put in that inventory.
There wasn’t a quantum. Para e
confirms it was consistent with the
policy. I would amend my witness
statement.
We did again on 11 Aug
discuss this. It is the
calculation that is my
primary concern.
No.
635, para 5.16. That, I’m
assuming, draft statement
became the final
statement?
I can’t confirm that. SS prepared
it. I wouldn’t have that info.
641. PwC did have a
comment re the calculation
– paras 5.48/5.49. Just to
put it in context, in vol 5,
1785.
What do you have to say
about 5.48. Conclusion at the
bottom is MALUK.
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WITNESS
When we were working through
the overheads E & Y work
alongside in coming up with
computations. They were
satisfied. The approach need to
be refined, that’s fair.
E & Y didn’t draw anything to our
attention.

AL

CHAIR

So no adjustment was made?
No.
Are you saying they did not
recognise the calculation
was incorrect?
I don’t have any info to that effect.
“May wish to”. It’s less than
should.
This is consulting speak.
NO

NO
You’re not going to challenge
this. You can approach this
when you give evidence. It’s
too light.

549.
It’s providing some additional
colour to suggest we may like to
make changes.

Highlighted.

1785 for context. The left
hand side is the calculation.
See?
I see the column non-specific
costs.
Total £1.2m?
I see 1.187.
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BL
548/549 they’re
questioning. Is spoilage
and waste and should not
be included.

WITNESS

AL

CHAIR

I’ve not reviewed this doc.
Half of the uplift.
Who would have reviewed it?
Engineering Accountant reporting
to Mr Smith.
1784, this schedule is
produced by E & Y.
What relevance has this issue
to the PD?
The numbers are not
correct.
What you allege re the PD is
£134k. The Respondents
deny that you had a
reasonable belief to show a
breach of obligations. What
was your motive for that PD.
The accounts were
overstated by £80k-£90k.
One of the relevant facts is did
you have a reasonable belief?
Yes.
I think you’ve gone beyond
that. You need to put to JD
why it was you were raising
this.
But this is all relevant to the
conversation on 11 Aug.
What is important is whether
you made the disclosure and
what your motive was.
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WITNESS

AL

CHAIR
The Respondents attack your
statements.

It wasn’t the correct figure.
JD has withdrawn that
comment. PwC were saying
the policy is not appropriate
but his statement is not
accurate.
Go back to JD’s witness
statement.
Are you not moving to the
next PD?
I’m trying to get through the
process.
Can you see what I’m saying?
You can forget the correct
figure issue. There’s some
construction on the
Respondents’ side,. My
interpretation is that JD was
interpreting from the doc at, I
think, 619 that the correct fig
was arrived at and looking at
that doc no such assertion
was made by PwC but that no
criticism of the policy was
made.

.

A380 account treatment – do
you remember the discussion
on 11 Aug? It’s quite
important.
Which part?
Amortisation.
I recall speaking about it.
In Aug?
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WITNESS
Quite frequently.

AL

CHAIR
When in Aug?

I didn’t make notes.
Conversation was in draft
statement of accounts. Final
public account £2.4m
change. Perhaps I should
explain. If you go to 509 this
is the directors’ report for
2005. The para half way
down, source of
disappointment……..following
para…
We’ve been there with SS.
Which fin statements are you
referring to? What do you
think it would mean to
readers of that?
To me it means there were no
adjustments as a result of PwC
findings.
So from the draft statutory
account to the May draft
you’re saying none of the
numbers changed?
I’m absolutely not saying that.
There may be other reasons. SS
completed the accounts. What
I’m saying is the outcome of PwC
findings is they did not identify any
changes needed so we didn’t
make any.
So the engrs didn’t change
anything?
Ask SS.
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BL
Nothing changed
subsequently?

WITNESS

AL

I didn’t say that. SS did the
accounts.
£2.4m amortisation sum?
I can’t tell you that.
526. We can see that…
Are you referring to the note?
Yes. Where it says ??? in
the balance sheet. One of
the issues I raised with PwC
under 5-55 at the very top.
Correct.
The draft statutory accounts
are different.
I’m not sure what the question is.
The point is some things are
changing.
You asked if anything changed as
a result of PwC. My answer is
nothing. We were working with E
& Y and things may have
changed.
Go back to 509.
I’m looking at these and E & Y
have signed-off.
We don’t have the original
ones to see how things
changed. I don’t believe your
case.
I’m trying to understand. Can we
spend time on this?
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CHAIR

BL

WITNESS

AL

CHAIR
I don’t think we can. The
claimant’s view is there were
changes.

Were the accounts file late re
Mr Little subject?
That was not the only reason. We
were late getting the accounts
assembled. We required an
extension in, I think it was to 15
Dec. Just before E & Y were
prepared to sign-off and just
before BL submitted his ET1.
Your evidence is that they
were delayed but even before
then you were seeking an
extension?
We were on track.
What do you mean applying
for an extension?
Please focus on the PD.
I’m trying to do the engr
bonus re his para 83.
That’s one thing he’s already
given some considerable
evidence on. Focus on
something new.
Para 83. PwC report deals
only with the implications for
MAC. It does not address the
relevance of MALUK. Why?
I’m not sure I know that to be the
case.
Mr Dekker the Audit
Committee seemed only to
address MAC not MALUK.
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WITNESS
I don’t believe that to be the case.
When PwC were engaged I didn’t
have any involvement. They had
full access. There was no
indication of their scope.

AL

CHAIR

Mr Dekker I’m not going to
record that.
It was intended to try to
resolve it by the end of
March. Do you remember
what ME told BL to achieve?
I’m not sure I was ever in on any
of those conversations. I stepped
back.
You need to ask ME that
question.
PD 18 has been withdrawn.
Next is 19 re Boeing. Vol 7,
2890. Revenue recognition.
Specifically the first para.
Revenue is distinct from
programme accounts?
Correct.
Vol 2, 716, para 9.48.
Revenue Recognition test,
referring to tests, correct?
Yes.
Before, your witness
statement para 88….
Before you pursue PD 19 let’s
just see what the
Respondents’ case is from
the schedule. They admit it
was made but dispute it as a
qualified PD. There are two
limbs.
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BL

WITNESS

AL

CHAIR
Whether they’re qualified and
are admitted. I’m not sure
you need to pursue this.
You’ve got admissions it was
made; it showed a breach and
you reasonably believed it
was.

Re the 3rd column, discloses a
reasonably perceived breach.
He doesn’t have to prove that.
As a result he may like to
prove in breach but he
doesn’t need to.
1956. This is me recognising
my responsibilities and refer
to 1957 as it looks like trying
to get the customer to
commit. I circulated it during
the course of 8 Aug and
specifically said to RN & JD
this is not good. Do you
recollect?
I recollect some discussion. This
is referred to as the Boeing letter.
It was a constant topic of
discussion. All the management
team was focused on this.
We drafted an email looking
for assurance. We did not
get that back. I knew from
the response we were not
meeting the Revenue
Recognition policy.
No dispute. PD 20?
PDs 19 & 20 have been done
together.
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WITNESS

AL

CHAIR
I’m not sure you put it
specifically to the witness. Do
you intend to? Para 60 of
ET1, 20th PD is in specific
terms.

That was the comment I was
trying to say.
He needs to answer.
“couldn’t believe the accounts
were accurately reflected”,
was that said?
Not in those words. That’s not the
way BL spoke. If we look at the
phraseology. It was all about
Boeing. BL was anxious that
there was still some uncertainty.
I specifically said to you and
RN that I was anxious re
profits. You were
simultaneously dealing with
Ellanef. £5.3m but I definitely
said to both of you we
shouldn’t be taking these in
the accounts.
Did he say that he couldn’t
have a reasonable belief that
the statements accurately
reflect?
He was content with the first
quarter re the waiver of discount
but was nervous about the second
quarter. The level in the doc is
stronger.
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BL

WITNESS

AL

CHAIR
That is a matter for us to
decide. He’s putting to you
you didn’t have reasonable
belief.

He’s saying about the inclusion of
the profit, yes.
I did say if we’re doing this
we need to ensure we don’t
take the 1st & 2nd Quarter..
Whilst he may not have used the
words he did express concern
about the inclusion of income in
that period.
It’s 11.30am. Break for 10
mins. Back at 11.40am.
Resumed at 11.40 am
Para 42/43 – PDs 21, 22 &
24 in particular. Why not in
your witness statement -I’m
clear ontalking with youPD24.
I think we already dealt with it.
PDs 21, 22 & 24 should be
inserted into JD’s witness
statement.
R11 Schedule and accepted.
It eventually became
accepted.
Let me just see what the
Respondents’ case is re 21,
22 & 24. 21 it’s admitted the
PD was made. What have
you got to say? There’s no
ref to this in the statement.
I expected to see it in para 32
of his witness statement.
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BL

WITNESS
It was an oversight in that
particular para.

AL

CHAIR

It’s a particularly important
oversight.
Are you simply saying it was
an oversight?
Yes.
Can I just remind you re 21,
on 16 Mar, you informed him
about Aeronca. It was
accepted. You need to deal
with showing what was said
tended to show a breach of
obligation and you reasonably
believed that.
A345 & 600 Programme was
the largest product except the
super jumbo?
It is one of the largest.
In terms of the balance sheet,
C$40m plus ?
Approx that yes.
The single biggest item?
It is large, yes.
This is probably the biggest
single item to be a
management issue from the
inventory.
I don’t think I can dispute this.
16 March – what can you
recall of the conversation?
It’s not clear. 16 March is you
saying to JD the accounts
couldn’t be accurate. The 2nd
Respondent has to review the
statement.
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WITNESS

AL

CHAIR
Did that tend to show a
breach of legal obligation

In that 16 March meeting in
your office I did specifically
talk about the challenges,
costs, implications re the
balance sheet due to the
launch of the new Airbus
product.
There was discussion about costs
to capitalise on A340.
I expressed concerns about
A340 future and indicated we
needed to monitor this very
carefully as if we didn’t,
expect the production to be a
significant level would be a
write-off. I believe it to be
estimated ten million write off.
If it did write-off it would be
bad timing re replacement?
That’s not what the PD is
about. Your PD is if the
assessment re Eronca was
not accurate then there’d
have to be a review of the
financial statements.
It was the future profitability /
NRC recovery In accounts.
I understand, in the 2nd half of
the year. Did you hold a
reasonable belief that it
tended to show a breach.
Or would be. That’s why we
needed to keep monitoring
the situation.
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BL

WITNESS

AL

CHAIR
I’m not sure this witness can
help. We’re dealing with your
state of mind. He’s not
suggesting you didn’t believe
it or that it wasn’t a potential
valid concern.

This was clear to ME, the Board
and the Audit Committee. If we
didn’t meet the expectations it
wasn’t a great surprise. 16 March
was reviewing December
numbers. The ref here is to the
2nd half year. As a result of this
conversation I spoke to RN and
he spoke to his contacts in Rolls
Royce. Due diligence took place.
In March?
No, I’m sure it was later than
March as it was still not confirmed.
We set about to get some
additional info to find out what was
the risk.
But it was valid for the
claimant to raise it on 16
March as it was known to all
and justifiably said. He had
real concerns that as a result
you might have to amend the
statements.
I don’t agree that he was
concerned about the accuracy of
the 2005 statements.
If you look at para 65.1 that
accepted on or about 16
March……etc.
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BL

WITNESS
Right, so we were wanting to be
sure the statements were correct.
When we completed this R13 this
wording is tighter than what we
agreed. The statement in 2005
was fully vetted by the Auditors.

AL

CHAIR

So what are you saying.
This is all forward looking.
The box is ticked. The issue
is for 2006, the real issues
that we seriously needed to
look at in Qtr 2.
So your position is not as
expressed but what might
happen in the future.
Yes. I remember distinctly
the conversation. I didn’t
expect JD to do anything at
that time.
My view was this was a prudent
management position to take and
was shared by us all.
The Board meeting on the
following day.
You agree it is the risk of a
future issue arising.
There might be a bit of
ambiguity.
I didn’t see a difference of view.
It was a genuine concept.
You believed it to be true, he
believed it.
But not the same as breach.
PD 22. 2

nd

qtr.
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BL

WITNESS

AL

CHAIR
This is contained in the qtrly
certs so you can only rely on
that.

Can I put it in context?
Remind us.
Vol 5, page 2006, 9 Aug.
The sub-cert sign-off sheet.
The critical element is JD &
RN review the docs. I’m
signing in the context re the
conversation with RN which
he did cover in his evidence.
I was also aware re EAC
provided by Larry the
previous night. Show loss.
I’ve got the context. I suspect
there’s going to be an issue if
this can ever amount to a PD.
Maybe the words are
insufficient. Also, from the
Respondents’ perspective
these words don’t correspond
with what is generally written
at 65.2.
The purpose of this
document is to indicate things
of concern. I had a
conversation with RN on Aug
8 and expected JD to engage
with me at some time later.
The cert is the alleged PD.
The 8 August conversation
with RN was extensive. This
is the doc that I would use.
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BL

WITNESS

AL

CHAIR
Have to do submissions if this
could ever be a qualified
disclosure. The fact of the
matter is you did put in what
you did so there’s no issue. It
would be a valid question to
ask JD what he understood
by you doing that?

Or did we discuss. I think we
did on 11 Aug?
Do you remember?
I’d go through with RN the certs
and identify remarks of that
nature. We need to be sure we’re
fully versed. I saw this and RN
said he’d talked to BL already.
Issue re enough product from
Aeronca. It was not my expertise.
I’d just leave that to him.
What he wants to know is did
you have a discussion with
BL?
It was noted.
It was not discussed on 11th
re Aeronca.
Not specifically but it would have
been a valid subject.
EAC earlier in the week?
Nothing.
It would be a valid topic – is
that Aeronca generally or
what? I’m not sure what you
said about discussing it with
BL. Was this with BL?
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WITNESS
It would be with BL because he
gives the context. Quite fairly he’s
indicated there may be questions
re Aeronca but it’s certainly talked
about regularly.

AL

CHAIR

So they’re valid matters for BL
to bring to your attention?
And proper?
Yes. During the course of
discussions.
Arbitration. Not specifically
AEL but not hacking the
numbers. Then we talked
about the formula?
I don’t remember.
This is post dated. You can’t
say what date?
No.
It is likely that we had that
conversation during that
week.
He agrees it would have been
after that date.
When you spoke to RN re
this what was his attitude re
BL’s comment?
He was engaged and focused on
it.
The point I want is, is his
attitude aggrieved because
the claimant raised it?
Oh no. That’s what this doc is for.
We need to know if things are out
there that we’re not aware of.
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BL

WITNESS

AL

CHAIR
You’re not suggesting it’s
improper?

No certainly not. It’s perfectly
valid. There’s another control log.
We have minor legal claims. We
need to know. If there’s an issue
this is the doc that brings it to the
top as it goes first to the Audit
Committee then the Board. If the
other PDs are so compelling they
should have been raised here if
they’re critical. We were all
watching the 340, just
commenced arbitration, it was on
everyone’s radar.
In terms of arbitration, the
actual decision was not made
until after I left.
Would you expect BL to be
obliged to look at the
accounts, Aeronca etc to
satisfy himself?
The self-cert process is laid out
fairly clearly
Can you specifically say
you’d be expecting me to
satisfy myself?
I’d be disappointed if you didn’t.
Can we look now spec 1830.
Have we left PD 22? We
know what and why, what’s
1830 got to do with it?
It would have been one of the
docs I would have looked at.
You don’t need to justify.
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BL

WITNESS

AL
And Mr Neill has been fully
cross examined re this.

CHAIR

On 11th, the conversation JD
and me had re arbitration,
might not have been
connecting. I was getting
increasingly anxious.
Did you have that impression
re Aeronca?
It was of concern to him yes. As it
was to all of us.
PD 24 then.
This is the telephone
conversation between JD/BL
on 14th.September. In it BL is
saying this really is getting
much worse. Very concerned
re fin statements. What does
JD recall? We talked for 29
mins and you were…..
Sorry to cut across you again.
It looks like it’s admitted so
you don’t need to go there.
It’s also accepted it tends to
show a breach.
NO!! No.
You’ve admitted in your
schedule.
Oh, I see, of reasonable belief.
It’s a continuation of your
allegations on 11th Aug. As a
finding of fact, I can’t conceive
we wouldn’t find on that. The
only issue is whether you had
reasonable belief.
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BL

WITNESS

AL
If everything alleged is
established, the real reason is
reasonable belief and we dealt
with Mr Neill with…...

CHAIR

It’s the same issue. It comes
back to March re MAC
financial statements.
I was specifically concerned
because I saw at least $10m
probably more.
Mr Stafford cross examined
RN. Do you want to focus on
a question to JD? Any
question you can ask JD to
establish or show us your
reasonable belief. You
should also bear in mind they
all had concerns.
I had a real concern that
Arbitration was not just the
solution that we had to
address. The magnitude and
impact were not being
recognised.
You’ve heard the claimant’s
motivation. What can you tell
us? It was a valid concern.
How did you regard it at that
time?
We were aware of this programme
and the risk. It was not being
disregarded by anyone. As a
management team it’s important
to have different points of view.
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BL

WITNESS
BL’s view is important in this
assessment but his is not the only
one. His point of view was
valuable. The auditors were
comfortable with the outcome.

AL

CHAIR

Can you give us a flavour –
recollect the call?
I can’t on the 14th. I know where I
was on 15th.
Help us. Can you recollect
was the conversation heated
or aggressive or a typical
discussion?
I can’t recall animated or agitated.
We spoke about Toulouse
sales campaigns?
I remember Toulouse but not in
context of 14th. RN would be in a
better position to have
understanding.
Look at the docs.
I’m not sure you can take this
much further unless you can
explain how you can. What
docs?
Financial statements.
As a matter of record will it
help with reasonable belief?
Yes.
Ok.
Vol 7, 2881 Slowly Reads out
As well as the FI market
f’cast what others werethere?
This is for RN. No challenge.
Its a criticism but no challenge
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BL
But all the other market
forecasts show this
programme as ending and
the cancellation of aircraft.

WITNESS

AL

CHAIR

That’s your evidence. He
can’t tell us that. We know
what forecasts were used.
They were the wrong ones. It
doesn’t help with reasonable
belief. What does help is your
state of mind. There’s
nothing to be added by
looking at this.
OK. 2892, specific wording in
the MAC accounts for the first
time (slowly reads it out). In
the conversation I had on 14
Sep I was suggesting to JD it
wasn’t just a matter of
arbitration. We had to look at
the interplay.
Again you have established
this in your PD. The only
issue is whether you had
reasonable belief.
OK – I now feel I need to
move on.Would you agree
that policy on performance
management is an essential
part to assist with achieving
corporate objectives?
I’m familiar with them.
Do you agree it is important?
Yes. There’s not a uniform policy
in Magellan.
What do you use with staff?
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BL

Who does it for your staff in
UK?
You have referred frequently
in your evidence to the
importance of teamwork. If
there’s conflict between it and
corporate objectives which
would you prioritise?

WITNESS
One page, two sides. It gets
carried forward to the next year. It
sets out targets and objectives. At
the end of the year match them
up. That’s the tool I use for staff
who report to me at the corporate
office.
(I missed the answer to this!)

AL

CHAIR

That’s a very obtuse question.
It depends on the
circumstances.
If it is part of your case – you
can’t make it to JD.
If in this situation…
He can’t answer. What he
can answer is does he think
you managed appropriately.
My view is the he did not. There
were numerous instances that
were raised to RN, his line
manager. It should have resulted
in some specific action.
You’ve said you don’t read
your emails. You are CFO of
a publicly quoted company so
you’re expected to read
emails. JD you’re under
oath, I put it to you that you
are lying.
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BL

WITNESS

AL
CHAIR
That’s not right nor fair. He said I don’t think that was fair.
he doesn’t follow up chain
Let’s ride with the rest. If
emails.
they’re unfair I’ll stop it.

You’ve made much of the
importance of process
through out this Hearing.
You seem to make it your
watchword. A significant
ingredient of process is all
about follow up wouldn’t you
agree? So can you explain
why you didn’t follow up the
ground-up cash flow; email
2030/31; IRS bid or RN’s
incorrect bid document?
That point is valid. The thrust
of what is being said you were
aware of a number of matters.
Why didn’t you address
them? And two,
fundamentally, were you
building a case to get rid of
him?
I approached RN as his line
report. Trying to address them
with BL would create additional
friction.
Were you building a case
against him?
Absolutely not. I was delighted
when he engaged again with his
team. It was my desire to get
things moving forward. If I make
comments on the approach taken
by BL this is not untypical of his
style.
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WITNESS
It served to demean or grind
down. I didn’t get overly
expressive when I was called a
liar but that’s a style that was
exhibited with peers and
subordinates. That’s all I’ll say.

AL

CHAIR

You didn’t ask me about any
of this. The ground-up cash
flow, team work.
In fairness to BL he is not
acting by lawyers and he has
an obligation to put his case
and I’m sorry you don’t find it
palatable but that’s his case.
You have raised a long list of
spurious complaints, many
retrospective, in order to
distract attention away from
the true story; that this is a
story of such overwhelming
financial and managerial
incompetence that you did
not dare let be exposed by
my whistle blowing for fear of
the dire consequences and
that, as a result, I now find
myself unemployable.
The matters you say he
misbehaved have been raised
to distract attention from the
whistle blowing he raised.
Fabricated or manufactured?
BL’s behaviour is of concern.
Ultimately when he crossed the
line with the F off email, I had
nothing to do with it.
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BL
That was a one-off incident.
Did you read MW’s note?

WITNESS

AL

CHAIR

Well actually Mr Little
sometimes a one-off incident
is sufficient to warrant
dismissal for example if you
stab somebody at work.
MW’s email was shared with us.
It mentioned a process,
suspension pending
investigation.
Yes it did say that.
It detailed legally and
ethically what is appropriate.
The truth is it was about
whistle blowing about the
£40m isn’t that correct?
What is suggested is that
whilst the F off email was not
fabricated, itself would not be
justifiable for dismissal but the
whistle blowing would. You
were party to the discussions.
It was the PD and not the F
off email – what is your
comment?
I can’t comment.
It’s 12.55 pm. Adjourn and
back at 2.00 pm.
Resumed at 2.05 pm
JD refer to your
supplementary statement at
para 14, 2nd part starting at “I
do remember that he…..”
Fine.
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BL
Do you stand by that
evidence firstly?

WITNESS

AL

CHAIR

Yes.
The subject was discussed,
SS already written w/s & oral
That is the case. At the close of
the meeting Mrs Hadfield
suggested that if BL was coming
up with outbursts like that then no
longer have him at the meetings.
I suggest that what really
happened is I said we had a
problem re £300k - £400k –
I’m a Director so I would have
to be there – this is largely
our problem. Mrs Hadfield
doesn’t want to be called as a
witness so perhaps you can
stop that happening.
You can’t threaten a witness.
You’ve heard what’s said. That’s
my recollection and if he needs to
call Mrs Hadfield so be it.
Para 46 of your witness
statement. Why was it you
raised concern about the
dossier with RN?
I was concerned info was being
collected to discredit SS. It was
troubling me that others who
reported to him weren’t
comfortable.
BL wrote to you and you
replied. Prior to that you wrote
to RN, why?
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BL

WITNESS
I was uncomfortable with the
approach taken and wanted his
views. That’s when he related the
360° review. I just needed to
confer with him on how to proceed

AL

CHAIR

Your evidence re the dossier is
BL put it on your desk.
We know what his evidence
is.
BL returned to his room or
office and after examination the
dossier was not found. Was
BL’s office examined after his
termination?
Yes a search took place after.
BL was surprised you hadn’t
provided the dossier. What
have you to say?
You don’t need to. They
didn’t have it.
Exactly. We know there’s
documentary evidence about
writing to BL re the bonus.
He’s given his evidence. He’s
made it clear. I think he said
he’s never had to do that
before.
Likewise you wrote re proper
protocols, why did you feel it
was necessary?
You explained that didn’t you?
I said it was a reminder.
It was to the whole team not
just to BL.
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BL

WITNESS

AL
BL put to you a question based
on his assertion re the
conversation on 15 Aug 06,
raised concerns re doubtful
solvency, failing the solvency
test, serious risk, fiduciary
duties – do you remember?

CHAIR

I remember, yes.
My recollection is that on 15
Aug, telephone call words to
the effect of what is said. It’s
a question of note.
In regard to that allegation what
do you say?
I had no clear recollection of the
specific words expressed.
Do you think if those words
were used you would
remember?
I believe I would.
Sorry, I want to go back to 15
Aug and what you said;
yesterday wasn’t it?
I think you’ll find it towards the
end of the questions re 15 Aug.
Was it yesterday or the day
before?
I think it was yesterday.
What you are saying is he
should have raised it at the
meeting, it’s not specifically
related to the no cash
comment. You don’t recall
the ref to Doubtful Solvency.
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WITNESS

AL

CHAIR
It was a management
discussion of cash. That was
in the context of the
discussion. He doesn’t recall
Doubtful Solvency so my
recollection was correct.
There was a discussion but
express words used he
couldn’t recall. I asked for a
summary. Did he say he
does remember now? You
now want to say “I believe I
would have remembered
them”?

Yes.
Bow look at the email at 2030.
Is it that, rather than what BL
put to you?
He’s said that.
Looking at that email – no more
funds – what is your
understanding about it?
From this, it is we are now looking
to address the problem very
specifically, get the short term
problem sorted.
He was attempting to address
the cash flow problems?
That’s always been common
grounds.
I think re the cash in UK, JD is
at pains to stress that
although it was said it would
never happen. The question
is what attitude the claimant
took.
186

BL

WITNESS

AL

CHAIR
His case is he believes ME
when it was said.

Did you talk and explain to BL
your understanding of what ME
said re no more money?
I can’t remember specifically on
that matter. I don’t remember
specifically that matter.
What do you take as BL’s
understanding?
He’s looking for funds. Even
though the statement says no
more he’s looking for them and
they were ultimately sent. The 2nd
para indicates the expectation.
BL interacted with ME and was
certainly familiar with his
approach. He might have
reasonably concluded ME was
making a point.
Are you suggesting the
claimant, although he heard
the comment, either
superficially or deep down
didn’t believe it?
I didn’t have another source of
funds other than Canada.
You have no recollection of
disabusing him?
Not specifically but we’re all aware
of ME’s style.
The bottom qtr of 2030, JD’s
email, 2nd para, “I
understand….”, looking at the
last line, what matter did you
have in mind?
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BL

WITNESS
The purpose for the statement
was the letter that would go to
HSBC if we went into overdraft.
That was my concern as we didn’t
have one.

AL

CHAIR

Prior to this litigation had BL
ever suggested to you that it’s
not simply about the overdraft?
No and if I missed the point of the
conversation the evening before,
I’d expect to be corrected. If I’m
so think to miss the point I’d
expect to be told.
There is some element of
common ground. Where you
diverge is over particular
words.
Just to clarify, did your concern
about the overdraft arise from
BL’s conversation, from some
other source re the overdraft
without corporate approval?
Certainly BL and me spoke about
it the evening before. Cash was
going to be tight but I believe this
to be the first point I realised the
letter was without corporate
approval.
The issue of BL’s alleged
concerns re insolvency, in that
regard you gave evidence you
felt he was not concerned
because he had not entered
caveats on the certs.
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BL

WITNESS

AL
BL’s response was his
concerns only arose after ME’s
comment in mid Aug 06.

CHAIR

Correct.
Vol 1, 14, para 18 – 1st para of
para 27 on page 18 – what do
you say about dating from mid
Aug 06 hence no cautions on
the quarterly certs?
This is a matter of comment
by you?
His concerns were…
But you want to rely on the
passages. It is a matter for
submission.
Re a number of matters re
MOU2, JD/JBut and the
squiggle claiming JBut
authorised it, you raised these
with RN and others did similar
matters. Can you tell the
Tribunal, having worked with
RN, why he chose not to
confront BL?
RN’s style is not confrontational.
He attempts to modify behaviours
other than sitting them down.
He’s more inclined to counsel, to
take that approach.
Mid Sep, 15th and the meeting
on 18th, by which time MW’s
email, JBut, JB and you went to
RN and made your views clear.
Why at that stage did you feel
RN had to do something?
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WITNESS
BL’s behaviour had just escalated.
We’d received emails from UK
that just caused us, me – I can’t
speak for the others – frustration
and anger. It was OTT. My view
is the relationship that existed in
the UK with the team members
was irreparably fractured. I don’t
see how you can repair that.

AL

It has been suggested the oneoff incident did not warrant
dismissal. What do you say
that this stood alone re BL/SS?
It didn’t stand alone re the tension
that existed between the two. The
email re consequences will follow;
everything was escalating. 21st
Aug meeting in RN’s office we
talked about all those events that
were building.
Re the PDs, you don’t accept
the specific wording. You had a
number of management
discussions. Has that always
been your view re the alleged
PDs?
The discussions we had. Email
traffic was huge between
Canada/UK. Phones were used,
management discussions were
routine.
Re all the PDs concerning you,
did any of those at the time
strike you as being a whistle
blowing matter being raised?
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BL

WITNESS
They did not. I viewed them as
important pressing matters that
needed solutions.

AL

Did any one of them at all
cause you anger or irritation if
they were being discussed?
No, we needed matters bringing
forward promptly.
There were numerous avenues to
address these issues. If I missed
the point he had a number of
avenues open to him. He could
pick up the phone to RN, ME, the
Audit Committee etc. If they were
so pressing and we were ignoring
them.
You gave evidence that by mid
Sep 06 if nothing was done you
couldn’t continue and took
steps to get RN involved. Was
anything influenced by any one
or more of these alleged PDs?
The relationship in the UK was so
badly fractured. We couldn’t
pretend that none of this ever
happened. He crossed the line
and something had to be done.
It’s been suggested to you that
were involved in a case to
dismiss or get rid of BL so you
could silence him re whistle
blowing. In terms of BL having
the opportunity to raise his
concerns, what in fact had been
the attitude of Magellan in that
process?
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BL

WITNESS
We gave him plane tickets to get
him quickly to see ME and BD.
We were totally open and made
ourselves accessible to deal with
the issues. I’ve no motive to hide
anything.
PwC came in 2007 and we gave
them full and open access. The
facts are what they are. I didn’t
influence anything. During the
process they gained access to all
our computer files going back a
couple of years. They had full
access.

AL

CHAIR

In terms of BL going to see BD
& ME, in terms of all the
matters, who paid?
The company paid for it all.
No further questions.
Can you remind me, the
emails re Apollo negotiations,
what are the page numbers?
The email that JD opened the
attachment but didn’t see the
email?
It’s the MOU2.
It’s vol 4, 1226a.
What does MOU2 stand for?
Memorandum of Understanding.
The email went to Larry and he
forwarded it to me.
If you look at the email at
1226a, the email is from the
claimant to ME, yes?
The 2nd one down, yes.
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WITNESS

AL

CHAIR
(Reads out) “MOU2 is again
my creation….”. What do you
understand by that?

The actual doc sent, the
attachment was drafted by Airbus.
1226b is my first thoughts.
I don’t understand how we get to
BL telling ME it’s his creation and
Airbus’ first thoughts.
It rather suggests to me
provisionally that he’d been
the creator of the ideas but
the draft was sent back by
Airbus for him to have a look
at.
My question on the call was clear.
Has Airbus seen it.
The MOU is the document.
The Terms are a different
matter. Do you understand
how he said it was his
creation? The document
wasn’t but the terms might
have been?
If he’d understood my question,
my concern was if Airbus had
even seen this, if they see it as a
position it was going to be difficult
to negotiate a better position. We
need input from all the team to get
a stronger position.
In fairness you are the wrong
person to be put the question.
It should be put to the
claimant.
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End of transcript.
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